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ADDENDA AND ERRATA. 


Page 32, cancel first para, of note next following after a. 63 and 
substitute the following: 

By s. 44 of the Cr. P. C. (amended by Act VIII of 18§9,) 
“ Whenever a Criminal Court imposes a fine, the Court may order the 
whole or any part of the fine to be paid in compensation, (1) for ex¬ 
penses properly incurred in the Prosecution, (2) for the offence com¬ 
plained of, where such offence can, in the opinion of the Court, be 
compensated 1>y money. Such payment shall be made as the Court 
thinks fit, to or for the benefit of the complainant, or the person in¬ 
jured, or both.’* 

“ If the fine be awarded by a Court whose decision is subject to 
revision, the amount awarded shall not be paid until a period of two 
months shall have elapsed from the date of the award.” 

Where two persons were jointly charged in respect of a theft of some 
bullocks, and it appeared that the first prisoner had stolen the bullocks, 
and had sold them to the second prisoner, who had bought without* 
guilty knowledge, and was therefore acquitted, but was deprived of 
hie purchase; it was held by tbe ^Madras High Court, that the loss 
so suffered by the second prisoner was not a loss resulting from the 
theft, which could be compensated under s. 44 of the Cr. P. C. as 
originally framed. (4 Mad. HC. Appx. 28.) Nor it seems would 
such a case come within the meaning of the amended Section, The 
injury suffered bv the purchaser would arise, not from the theft, hut 
from his own act in buying from one who was not the owiler of the 
property he sold. 

Page 36, after line 32 ; insert the following; 

As to cases where whipping is permitted, See notes to Act VI of 1864, 
sa. 1.2 & 8, pp. 432, 435. 

Where accumulated punishment is given under s. 46, separate sen¬ 
tences should always be given in the manner therein prescribed, other¬ 
wise in the event of an appeal, and a reversal of the conviction in one 
or more of the separate eases, it would be impossible to determine io 
what portion of the aggregate imprisonment the prisoners still remain¬ 
ed liable. (4 Mad. H. C. Appx. 87.) 

Plage 48, at the end of para. 4, add, 

'See also Phillips v. Byre, 4 LB. QB. 225, 240. 
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Page 66, para. 3, line 2, for property read puberty . 

Page 61, after para. 3 of the note, insert the following : 

Act IV of 1849 contains similar provisions, and is the law which 
governs such cases in the High Courts, to which the Code of Cr. I\ 
does not apply. This Act is included in the list of laws repealed by 
*Aet XVII of 1863. But it has lately been held by Scotland, CJ. that 
it is still in force within the Presidency Towns, under the reservation 
contained m ss. 2 and 3 of the repealing Act, the Code of Criminal 
Procedure not being in operation within their limits* (Beg. v> Small, 
3rd Madras Sesa* 1869.) 

Page 72, after the note at the top of the page, add ; 

#> 

Bor instance, the High Court of Bombay reversed a conviclion for 
theft under this Section, where the accused was sentenced to seven 
days imprisonment for picking pods, value three pie, off a tree stand* 
ing in a waste piece of Government land* (5 Bomb v HC. Or, 35,) 
The case might have been different had the produce been taken from 
a tree on the property of a private person. 

Page 88, at the end of the note to s. 114, add (See 4 Mad. 
H. C* Appx, 37.) 

Page 93, 3rd para, from top, for Cr. P. C. s. 38, read s. 38. 

i 

Page 107, after s. 149 add following note ; 

A large body of men, belonging to one faction, waylaid another 
body of men belonging to another faction, and a fight ensued, in the 
course of which a member of the first named faction was wounded, 
and retired to the side of the road, taking no further active parkin 
the affray. After his retirement a member of the second faction was 
ki!M* It was held by Norman J., whose opinion as that of tha 
Senior Judge prevailed against the dissent of E. Jackson, J. that the 
wounded mfcn had ceased to be a member of the unlawful assembly 
and could not bs convicted of the murder under $* 149* The Court 
said, that he probably had no longer the same common object, as the 
members of the unlawful assembly from which he separated himself* 
It did not appear that he continued to urge on the others. He was 
apparently solely occupied by his own sufferings. It was plain that 
he was no longer co-operating with the other* and he had 
power to prevent or check the violence of the others, as he" Might 
have had, if he had continued with them. (3 B, A. Cr. 1.) 

Page 146, after s. 194, add the following note., 

A man who on the trial of A for murder, states the 
was not committed by A, but that it was eomnrittedb% B, who is not 
in custody, has not committed am offence ; as his evi¬ 

dence, so given, c^not cause any geraem tp.hf o^nvioted of a capital 
offence* . ’ f * *" 
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lie is only punishable under s. 195, (3 B. A. Cr- 35.) 

Page 155, after para. 3.-add , 

On the same principle it has been lately ruled in Madras, that u 
mere gift will, among Hindus, be valid as against creditors, if it was 
a genuine bond fide transaction, and not a fictitious contrivance to 
deceive as to the right of property, (4 Mad. Jur. 255.) 

Page 216, line 19 from top, for 171 read 161* 

Page 256, at end of note to s. 373 add the following * 

In a recent case in Madras a prisoner was indicted under this Sec¬ 
tion, It appeared that he had met the girl, who was about eleven 
years o-ld, sleeping at night in the bazaar with her mother; that he 
had heated them both to rice and betel, and then taken away fhe 
girl to a little distance, where lie was found having connection with her. 
lie took her away under circumstances leading to the inference that th,e 
mother either knew and assented, or at all events was utterly indif¬ 
ferent, to what the man was about to do. Scotland, C. J. ruled that 
the Section did not apply. He said that in his opinion it only ap¬ 
plied to cases where the possession of the minor was obtained 
handulently, under the faith of some arrangement or understanding 
that the minor was to be kept or used for some innocent purpose, 
the man at the time intending not to use her for that purpose, but 
for the purpose of prostitution, &c* (Beg. v Muttusawmy, 3rd Madras 
ISess. 18G9.) With the greatest respect for the learned Judge, it seems 
tome that as* 372 and 373 relate merely to different sides of the 
same transaction. If both parties are perfectly agreed as to the 
illicit use which is to be made of the minor, and there is no fraud (Jr 
concealment whatever, the person who disposes of the minor is punish- 
ablflBStiufc e* 37% and the person who receives the minor is punish¬ 
able under s* It mhy also be suggested, whether the words 

** shall be employed or used” in 8. 373, do not refer to an unlawful 
employment or use of the minor by some person different fiom the 
person who has originally got possession of her. It could hardly 
have been intended that any man who went to a brothel, and^ot pos¬ 
session of a girl under the age of sixteen, for the purpose of illicit 
intercourse, should be punishable under this section. But it would be 
a very proper thing to punish a person who got possession of a young 
girl, for the purpose of hiring her out as a prostitute to others. 

Page 265, para. 2, line 5, after the words **Arch* 284”add; 
Bee Jacobs v % Seward. 4 LR. CP. 328. 

Page 289, after line 2 from top of page, add ; 

This principle was acted oft in a very recent ca£e, The prisoner 
was book-keeper of the Madras Male Asylum Press, and as such it 
was no part of his duty to keep-the cash. He was not paid for 
keeping it, and his employers did not know of, and would not have 
assented to, his keeping it. But by an arrangement between himself 
fee Superintendent of the Press, who was the proper Cash-keeper, 
the prisoner had taken upon himself and discharged the duties Af 
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Cash-keeper for about seven years. He was indicted for criminal 
breach of trust under s. 408, and Scotland, CJ„ left it to the jury as 
a matter of fact, whether, having reference to the long course of 
business in the office, the prisoner had not undertaken the duty of 
Cash-keeper in addition to his other duties, and assumed a liability, to 
account as Cash-keeper for the monies received in that capacity. He 
pointed to the words fin any manner entrusted in such capacity/* as 
showing that the legislature wished a liberal construction to be put 
upon the section, in cases where the money was in point of fact re¬ 
ceived by the servant as a servant. .(.Reg.Yennant, 3rd Madras 
Sess. 1869.) It will be observed that in the consolidated English 
Statute (24 and 25 \ict. c» 96. s. 68) the words which occurred in 
the old Statute ** shall by virtue of such employment receive any chattel 13 
have been designedly omitted. (2 Buss. 412.) 

Page 292, after the second line from the top of the page, add, 

"Where the prisoner is charged with dishonestly retaining stolen 
property, it is not necessary to show that he knew it to be stolen 
when he received it. It is sufficient to prove that he dishonestly 
retained it after he acquired that knowledge. (4 Mad. IL C. Appx. 
42.) 



ACT No. XLV of 18 SO. 


Passed by the Legislative Council of India. 
(Received the assent of the Governor-General on the 
6 th October 1860J 


THE INDIAN PENAL CODE. 


CHAPTER I. 


'Whereas it is expedient to provide a General Penal 

„ Code for British. India ; It is enacte’d 

!Pr68rD3,blBi a n 

as follows :— 

1. This Act shall be called The Indian Penal 
* Code, and shall take effect on and from 
of operation of the 1st day of May 1861 throughout 
the Code. the whole of the Territories which are 

or may become vested in Her Majesty by the Statute 
21 and 22 Victoria Chapter 106, entitled “ An Act 
for the better Government of India,” except the Settle¬ 
ment of Prince ^cf Wales’ Island, Singapore, and 
Malacca. ^ ' 

Now extended to that settlement by Act V of 1867. 


2. Every person shall be liable to punishment 

under this Code and not otherwise, for 
offences h wmmit- every act or omission contrary to the 
tod within the provisions thereof, of which he shall be 

saidTerritories. * . ,■* -j m - 

guilty within the said lemtone» on or 
after the said 1st day of May 18 SI. 

Thisdate was by Act VI of 1861 altered to the 1st day of January 1B02, 
and every partof the Code in which the 1st dayof May 1861 is mentioned, 
is to be construed as if the words u the 1st day of January 1902” had 
been used instead. 

3. Any person liable, by any law passed by the 
’Punishment of Govemor-Gefteral of India in Council, 

offences commit- to be tried for an offence committed 
wWch^by 1 ’’ Law beyond the limits of the said Territories, 
may bettfed with- shall be dealt with according to the 
m the Territories, provisions of this Code for any act 

< 5 $s&mitted beyond the saick^erritories, in the same- 
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manner as if such act had been committed within the 
said Territories. 

4, Every servant of the Queen shall be subject to 
punishment under this Code for every 
act or omission contrary to the provi¬ 
sions thereof, of which he, whilst in 
such service, shall be guilty on or 
after the said 1st day of May 18(51, 
within the dominions of any Prince or State in alli¬ 
ance with the Queen, by virtue of any treaty or 
engagement heretofore entered into with the East 
India Company, or which may have been or may 
hereafter be made in the name of the Queen by any 
Government of India. 

The object of this Chapter is to substitute the Penal Code for the 
existing Criminal law of India. That law, however, is not repealed 
except by implication, and in cases to which the provisions of this Code 
>apply. The frame of this clause is thus explained by the Commis¬ 
sioners in their Second Beport 1847, § § 536—538. 

* We da not advise the general repeal of the Penal Laws now existing in 
the territories for which we have recommended the enactment of the Code. 
Wo think it will be more expedient to provide only that no man shall ho 
tried or punished (except hy a Ccmrt Martial) for any acts which constitute 
any offence defined in the Code, otherwise than according to its provisions. 
It is possible that a few actions which arc pumshablo by some existing law', 
ancl which the Legislatuie would not desire to exempt, may have been omit¬ 
ted fiom the Code. And, in addition to this consideration, it appears to nu 
that actions which have been made penal cm special tempo) .uy pound4, 
ought not to he included in a general Penal Code intended to take its place 
amongbt the permanent institutions of the count)y ” 

The object is carried out as regards offences committed within the 
territories by s. 2, which is explicit enough. 

With regard to offences committed beyond those territories the Code 
is loss clear. Section 3 enacts that where a person might, by virtue of 
any act of the Legislative Council of Calcutta, be tried in British India 
ioi an offence committed out of British India, he is to be dealt with 
according to this Code. Section 4 contains a similar provision as to 
servants of the Queen who commit offences within the dominions of allied 
Princes. But neither of these Sections covcis an equally important class 
of cases, that, namely, of persons who are not servants of the Queen, 
aud who are iuable in British India, not by virtue of any Act of the 
Legislative Council, but under Acts of Pmliamenfc. These would seem 
to be still left under the old law, which would in general be the English 
Criminal Law. On the other hand by Section 40 of Chapter IL, the 
word ie offence” is made to denote ** a thing made punishable by this 
Code,” as if no other law was under any circumstances to be referred to* 
It seems difficult to undcistand why the restrictive words ** by virtue 
"f any Ael of the Legislative Council of Calcutta'* were introduced. 


Punishment of 
offences commit¬ 
ted by a. servant 
of the Queen 
within a Foreign 
allied State. 



COMMIT! EDOITT OF INDIA, 


1 shall now point out the law which governs the trial of offences 
committed beyond the limits of Bntish India. 

Section 4 constitutes one class of eases. Upon this it is nccessarv 
only to refer to Section 14 of Chapter 1L, which defines the words 
“ Servant of the Queen 99 

Act I of 1849 provides that 

“ All subjects of the British Government, ami also all persons in the Civil 
or Military service ot the said Government, while actually m such service', 
and foi six months afterwards, and also all persons who shall have dwelt for 
six mouths within tho Bnbi&h territories, under the Government of the 
Ka&t India Company, subject to the laws of the said territories, who shall be 
apprehended within tha said territones, oi doliveied into the custody of a 
Magistrate within the said tn ntories, shall be amenable to law for all offences 
committed by them withm the territoixes of any foreign Prince or State $ 
and may be bailed or committed foi trial, on the like evidence as would 
warrant their being hold to bail or committed for the same offence, if ith^d 
been committed within the British tcrritones.” (See also 2t>Geo III. c 57, s. 
29, 33 Geo. Ill, e. 52, s. 67, 9 Goo IV. c. 7 b s. 127.) 

The Charters of the late Supreme Courts of Madras, (§ 34, 2 M. 
Dig. 16) and Bombay (§ 4 4, 2 M. Big 667) gave those Courts jurisdic¬ 
tion over all offences “ committed by any of our subjects in any of tho 
tenitones subject to or dependpnt upon the Government of Madras 
(oi Bombay lespectively) or within any of the territories which now 
arc, or hereafter may be subject to or dependent upon the said Go¬ 
vernment, or within any of the dominions of the Native Princes of 
indin, m alliance with the said Government." This jurisdiction was 
continued to the High Couits by s. 21 of tbe Letters Patent of 1862, 
and again by s. 22 of the Letters Patent of 1865. Accordingly the 
Madras High Court held that it had jurisdiction to try a European 
Biitish subject for an offence committed in Bangalore, as being part 
of the territory of the Rajah of Mysore, a Native Prince in alliance 
with the Madras Government. (Reg. v. Watkins 2 Mad. H. C. 444 ) No 
such clause exists in the Calcutta Charter. Coorg, which is now a part, 
of British India, is administered by the Bengal Government, and there¬ 
fore offences committed in that territory by British subjects, were not 
within the jurisdiction of the Madras High Couit. (Reg. v Bain, 2 Mad, 
1L C. 448.) But now by order of the Governor General m Council, 
made in accordance with 28 Viet, c. 15 ; s. 3. (sec Fort Saint*George 
Gazette, February 186 7, p 192,) the High Couit of Madras is to 
exercise original criminal jurisdiction over European British subjects 
ofHer Majesty in Coorg. The same Court is also to exercise original 
criminal jurisdiction over European British subjects, being Christians, 
resident in the Native States ot Mysore, Travancore, Cochin, Poodoo- 
eottah, Bunganaputty and Soondoor. 

Of course neither Act 28 Viet- c* 15, nor the orders of the Governor 
General in Council made upon it, take away the jurisdiction which an 
independent Native State, such as that of Travancore, has by reason of 
its own sovereignty over persons of any nationality, who commit offences 
against its laws while residing within its territory. It would be 
otherwise if by treaty any such State had surrendered its criminal 
jurisdiction, over any particular class of persons, or within any particular 
limits. (Reg. v, Veukaima 3 Mad. 1L C« 354.) 
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* The ordinary Municipal law would give jurisdiction our foreigners 
for acts done by them, within India, but not for .acts done by them out 
of India. The above Act creates a new jurisdiction over foreigners in 
certain cases, provided they have dwelt for six months in India, subject 
to its laws. The six months limit will in general prevent any of those 
questions which arise in England under the County Couit Acts, as to 
what constitutes a dwelling. (Macdougall v. Paterson, 21 LJ. CP. 
27, 11 C, B. 755. Alexander u. Jones, 1 LR. Ex. 133.) A foreigner 
who had his permanent dwelling in India for six months would, 
1 imagine, come under this Section, even though he were occasionally 
absent from India, either for business or pleasure. (Kerr ». Haynes, 
29 LJ QB. 70.) 

The dwelling must also be voluntary. Custody in gaol would not 
give jurisdiction. (Dunston v . Paterson, 28 LJ. CP. 07 4 CB. 
ITS. 279 ) 

“The Magistrate of the District or a Magistrate in charge of a division of & 
District, may issue a summons or warrant for the apprehension of any person 
within such District or division of a District, m respect of any offence known or 
suspected to have been committed by such person m a different District or 
division of a District; or on the high seas, or m a foreign country, and for 
which, if committed within the jurisdiction of such Magistrate, he might iasuo 
a summons or warranty (Crun. Pro. C. s. 74.) 

It will be observed that Act 1 of 1849 only refers to offences com-* 
raitted “ within the territories of any foreign Prince or State/’ There¬ 
fore if a murder were committed by a British subject in Pekin, he 
would be triable for it in Madras. But not if the same crime were 
commixed by the same person in Hong Kong. He could only be 
proceeded against under the*provisions of Act VII of 1854, 

Act VII of 3854 provides for the apprehension and delivery up to 
justice of all persons, whether subjects of the British or of any foreign 
Government, who shall take refuge or be found in any part of British 
India, and be charged with hating been guilty of heinous olienees m 
any part of the dominions of Her Majesty, or in the teiritorics of any 
foreign Prince or State. 

There are three modes of proceeding under this Act. First, on the 
requisition of a foreign or other Government. Secondly, on the pro¬ 
duction of a warrant issued in any part of Her Majesty’s dominions 
out of India ; and thirdly, in emergent cases, by the independent ac¬ 
tion of a Magistrate or Justice of the Peace within whose jurisdiction 
the criminal is found. 

Under the first mode of proceeding, a requisition must be made to 
the Government in India by the Government, whether British or 
Foreign, which seeks for the delivery of the Criminal. The Indian 
Government then, if it sees fit, issues an order, signed by a Secretary 
of State, and addressed to all Magistrates, directing an enquiry into 
the charge, (as. 1,2.) Upon this, the Magistrate, to whom the order is 
produced (s. 3) issues his warrant, inquires into the case, and 
makes his order releasing, bailing, or committing the accused, as in 
ordinary cases* In the two latter cases, he makes his report to Go¬ 
vernment ^ (s, 13) who may then order the accused to be tried under 



COMMITTED* OUT OF INDIA. 


Ad l of 184.9, if hr comes within its provisions, or if not may ddiVer 
him up to the Government which has made the requisition, [s 14). 

Requisitions of this character can only be acted on, where they 
allege a iL heinous offence ” as defined in ss. 21, 22, or* 4 any other 
offence which in the judgment of the Government to which the re¬ 
quisition shall be made, shall be senou3 or aggravated, and foi which 
the person accused cannot be tried in India under Act 101 1849,” 
(«■ **•) 

Secondly —Where a Warrant is issued in any part of Her Majesty’s 
dominions out of India, foi the arrest of any person for any heinous 
offence which he is alleged to have committed, or of which he is al¬ 
leged to have been convicted, then any Magistrate or Justice of the 
I’eace, on proof of the signature of the officer signing the Wariant, 
and of Ins authority, may proceed to anest, hold to bail or commiUthe 
peison indicated, without any further order. But the person accused 
cannot be delivered over without au order of Government, (s 18.) 

Upon this Section it is necessary to remark, fiisfc, that the Warrant 
issued abroad must upon its face, and not by implication, allege the * 
committal of, or a conviction for, a heinous offence under s. 21 ; s. 
22 seems only to apply to proceedings upon a requisition under s 1. 
Theiefore, if the Warrant charged the accused with swindling, or defa¬ 
mation, no action could be taken upon it. In the next place, the 
Magistrate must have legal proof of the signature and official character 
of the person who has issued the Warrant. It will not prove itself, nor 
will it be sufficient that it is accompanied by a letter or any other 
document, which would itself be inadmissible as evidence. 

Thbdly .—Wheie a person is accused of a heinous offence under s* 
21, and his immediate apprehension may, in the opinion of the Ma¬ 
gistrate be necessary for the ends of justice, he may act on his 
own responsibility without either foreign Warrant, or order of Govern¬ 
ment. But the accused shall not be delivered up without an older of 
Government, (s. 19.) Nothing is said as to the mode in which the 
party is to be accused, but I presume the Magistrate would require 
an information to be laid before him, showing stiong gvounds for sup¬ 
posing that he had committed a heinous offence, and also tbatlie would 
escape, or that important evidence would be lost, if he were not sum¬ 
marily dealt with. 

tl Treaties between Franco and England, in August 1787 and March 181& 
(Articles 8 and 9) contain reciprocal btipuktions for the surrender of persons 
accused of offences cognizable in Courts of Law within their respective pos¬ 
sessions in the East Indies.*' (1 Phill. lot L 419.) 

There is also a later treaty with France, (IS Feb. 1843 confirmed 
by Act f? & 7 Vic. c* 75) providing for the delivery up to justice of 
persons charged with murder, attempt to murder, forgery, or fraudulent 
bankruptcy committed within the jurisdiction of the requiring party* 
where the offender is found within the territories of the other party * 
But the British Government is only to make the surrender upon a form¬ 
al judicial document issued by 'a Judge or Magistrate in France. 
(Ibid. 427.) 
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By a treaty with America in 1842, couhtmed b\ f> k 7 Viet v. 
76, persons “ charged with the crime of murder, m assault with intent 
to commit minder, or piracy or arson, or robbery, or forgery, or the. 
utteiance of forged paper committed within the jurisdiction of either of 
the” two nations, arc to be given up it found within the temtones of 
the other. This Statute only applied to cases “ wheie the guilt\ party 
could be tried and punished only within the jurisdiction wluj.se law’s 
have been violated and therefore the word piracy docs tint mean 
piracy jure gentium , as every nation has jurisdiction over it, hut piioey 
by the Municipal law of each, (re Tertian, 33 LJ. MG. 2111.315.) 
So also it has been held that the offences specified in extradition 
treaties must be made out by evidence of facts which constitute the 
oHence by the general law of both the contracting parties* Therefore 
that a person could not be given up who was charged with an net 
whfcli had been made forgeiy by the local law of New \ork, but 
which was not foigery by the gcneial law of either Great Britain, or 
the United States, (re Windsor, 34 LJ. MO. 163.) 

As to the proof of warrants and depositions transmitted by foieign 
officials m case of extiadition, See 29 & 30, ‘Viet c. 12ir 

Stat-18 & 19 Viet c. 91, s 31, provides that 

u If any poison being a British subject, charged with having committed 
any crime or offence on board any British Ship on the high mms, or m any 
foreign poit or harbour, or if any perbnn not being a British subject, charged 
with having committed any enmo or offence on board any British Ship on 
the high seas, is found within the jurisdiction of any Court of Justice m Her 
Majesty’s dominions which would have had cognmnco of such crime or 
offence, it committed within the limits of its ordinary 3 mlhdietion, hih li Court 
shall have jurisdiction to hear and try the ca&o as if such crime or offence had 
been committed within such limits Provided that nothing continual in 
this Section shall he construed to alter or interim with the Act 12& 13 
Viet c. 9(J’ 5 . (See its pi 0 visit ms p, S.) 

This Statute is to be taken as part of the Merchant Shipping Act, 
1854,(17 & 18 Viet. c. 104) by s. 3 of which it is ptowdrd that 
“ Her Majesty’s Dominions” includes all temtones (then) under the 
Government of the E. 1. Company. 

The fij^t question upon this Act is as to the meaning of the words 

British subject ” These words have got two perfectly distinct 
meanings. One is a person wbo owes allegiance to the British Crown, 
by birth or naturahzation., (Reg. v. Manning, SO. Ss K. 900.) Tim 
other is a peison who by reason of his British origin is exempt from 
the Criminal jurisdiction of the Mofussil Courts. (See as to this, 
Book II ^ Want of jurisdiction.) The former 1 conceive to be the 
meaning in the Statute quoted. It will be observed that the Act is an 
amendment, of the Merchant Shipping Act, which applies generally to 
ejery part of the British dominions. It seems clear that the word Bri¬ 
tish when qualifying subject must mean the same thing as it does when 
qualifying &hip 9 and in either case iuu3t be taken simply as opposed to 
foreign. Accordingly, upon the construction of another Criminal Sta¬ 
tute, 9 Geo. IV. c* 3i, s. 7, the words Ilia Majesty's subject, and 
British subject, were treated by the Court as synonymous terms, in 
dealing with a Native of Malta. (Reg. v> Aszopardi, I C Sc K. 203-SU7. 
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See too Reg. v. Manning, 2 0 & K. 900,) The restricted meaning of 
the term would become important for the first time when the question 
arose, what Court in India was to tiy the prisoner P For instance, 
suppose an English Sailor and a Malabar cooly returning fiom the 
West Indies join in robbing a passenger on board a British Ship 
while it is in a foicign port, and aie arrested when they reach 
India , both would be amenable to the jurisdiction of the Indian Courts, 
as bemg in the general sense Butish subjects. But the Englishman* 
as being a British subject m the restncted sense, could only be tried 
before the High Court, while the cooly might be tried by any Court 
in the Mofussil within whose jurisdiction he was found, provided it 
was capable of taking cognizance of theft 

A prisoner is “ found within the jui is diction” under the meaning of 
this Statute, when he is actually piesent there, whether he came volun¬ 
tarily, or was biought by force, and even the fact ol his having been 
illegally put on board the ship wheie he committed the crime, 
makes no difference in the criminality of the act, or the juusdiction of 
the Court to try it. (Beg, v Lopez, 27 LJ. MO. 48. D & B. 525.) 
A special jurisdiction over Seamen on British Ships is given by the 
Merchant Shipping Act, 17 and 18 Viet. C. 104. s. 267. 

c4 All offences against property or person committed in or at any phace 
asboro or afloat out of Her Majesty’s Dominions (See s. 21) by any Mattel, 
Seaman or Apprentice, who at the time when the ofl'cuce is committed is, or 
within thioe mouths previously lias been, employed many British Ship, shall 
be deemed to be offences of the same natmerespectively, and be liable to the 
tame pumshmontrespcctively, and be enquired of, heard, tried, and determined 
and adjudged in the Rome manner, and by the same Courts, and m the same 
places, as if such offences had been committed within the jurisdiction of, the 
Admiralty of England; and the costs and expenses of the prosecution of any 
such offence may be directed to be paid as in the case of costs and expenses of 
prosecutions for offences committed within the jurisdiction of the Admiralty 
of England.” (See as to such costs, 7 Geo. IV. c. 64. s, 27, and 7 & 8 Viet. c. 
2 . s 1.) 

Complaints of offences coming under the above Section may be 
enquired into on oath by any Biitish Consular Officer, who may there¬ 
upon send the offender in custody et to the United Kingdom, or to any 
British possession in which there is a Court capable ot taking cog¬ 
nisance of the offence, m any ship belonging to Her Majesty or to any 
of Her subjects, to be there proceeded with according to law.” The 
master of the ship u shall on his ship’s arrival m the United Kingdom, or 
in such British possession as aforesaid, giveeveiy offender so committed 
to his charge into the custody of some Police Officer or Constable, who 
shall take the offender before a Justice of the Peace or other Magistrate 
cmpowcicd by law to deal with the matter, and such Justice or 
Magistrate shall deal with the matter as m cases of offences committed 
on the high seas/' The expense of imprisoning the offender, and of 
conveying him and his witnesses to the place of trial shall be part of 
the costs of prosecution, or be paid as costs incurred an account of sea¬ 
faring subjects of Her Majesty left m distress m foreign parts, (s. 268. 
See as to last clause, ss. 311-21$.) See as to the admissibility of 
depositions where Iho witness is; not producible, s, 270, 
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In a recent case it was intimated by the Judges that this Act would 
apply to an Ameucan citizen, who was serving ou a British Ship, at 
the time the offence was committee]. It was not however necessary to 
decide the point, as the jurisdiction at common law was made out, 
{Reg, v . Anderson 1 LR. C. 0. 161.) 

The Supreme Courts m India have always had an Admiralty juris¬ 
diction by vutue of their lespective Charters, and under 53 (!eo- Ill. 
e 155, s. 110, which, after reciting a doubt whether the Admualty 
jurisdiction extended to any persons but those who where amenable to 
then ordinary jurisdiction, enacted. 

That it shall and may be lawful for His Majesty’s Courts at Calcutta 
Madras and Bombay, exercising Admiralty jurisdiction, to take coginzaxn't* 
of all crimes perpetrated on the high seas by any person or persons what¬ 
soever in as full and ample a manner, as any other Couit of Admiralty juris¬ 
diction. (See as to this jurisdiction, 1 Russ, 162. n, 4th ed.) 

The Admiralty jurisdiction of the new High Courts of Judicature 
now rests upon Act 24 & 25 Yic c. 104, s. 9, and ss. 32 Si 
33 of the Letters Patent of 1865 constituting such Courts 

Till lately the Mofussil Courts have had no similar jurisdiction Now 
by the combined effect of 12 & 13 Vic. c. 96 and 23 & 24 Vic. c* 
88, s. 1, it is enacted, 

“ That if any person in British India shall he charged with the commis¬ 
sion of any treason, piracy, felony, robbery, murder, conspiracy or other 
offence, of what nature soever, committed upon the sea or in any haven, 
river, creek or place where the Admiral has power, authority or jurisdiction, 
or if any person chaiged with the commission of any such offence upon the 
sea, or m any such haven, nvei, cieck or place, shall be brought for trial to 
British India, then and in every such case all Magistrates, Justices of the 
Peace, public prosecutors, Junes, judges, Comts, public officers, and other 
persons in India shall have and exeicise the same junsdiction and authori¬ 
ties for inquiring of, trying, hearing, determining and adjudging such offen¬ 
ces, and they are hereby icspectively authored, empowcicd and requited to 
institute and cairy on all such proceedings for the bringing of such person 
so charged as aforesaid to trial, and for and auxiliary to aud consequent upon 
the trial of any such person for any such offence wherewith he may be charg¬ 
ed as aforesaid, as by the law of Bntidh India would and ought to have been 
had and exercised, or instituted and carried on by thpra respectively if such 
offence had been committed, and such person had been charged with having 
committed the same, upon any waters situate within the Hunts of British 
India, and within the limits of the local jurisdiction of the Courts of Crimi¬ 
nal Justice.’* (And see Cr. P. C, s 74 ante p.4,) “ Provided always, that it 
any person shall be convicted before any such Court of any such offence, 
such person so convicted shall be subject and liable to, and shall suffer all 
such and the samO pains, penalties and foifeitures as by any law or laws now 
in force persons convicted of the same respectively would bo Rubject and 
liable to, in case such offence had been committed, and wore inquired of> 
tried, heaid, determined and adjudged in England, any law, statute or usage 
to the contrary notwithstanding. 5 ’ (12 and 13 Viet. o. 96. us. 1. 2.) 

The effect of these provisions seems to be to apply the Indian pro¬ 
cedure to the substantive English criminal law. The person can only 
be charged with that which was an offence where it was committed, viz. 
on the high seas, where the criminal law of England prevails. Uc 
could not bo indicted in India for adulttry on the passage out, as that 
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is not an oiltmce by English law. When convicted, hia punishment 
Mill be the same as it would have been, had he been tried in London. 
Therefore he could not be whipped for a theft. But he could not claim 
to be tried by a Jury in the Mofussil, or by a jury de meditiate lingua 
in the Presidency Towns, for that is matter of mere procedure. 

Accordingly in a lecent casein Bengal, a prisoner, a British subject, 
was charged under 1 Viet. c. 85, s. 2 with feloniously wounding another a 
person on a British ship on the high seas, with intent to disable. The * 
jury found him guilty of unlawfully wounding, without the felonious 
intent, which was a verdict that they could lawfully bring m upon 
such an indictment, under the provisions of Hand 15 Viet, c 19, s. 5. 
It was held that the prisoner was punishable under English law, and 
that he was properly charged with an offence under English law, and 
that upon such charge he could be convicted of any offence, of whiph 
he could under English law have been convicted on a charge so framed. 
But that the proceduie was that of the place of trial, and therefore the 
prisonei could not object to the absence of a grand Jury, which was 
abolished by Act XIII of 1865. (Beg. v . Thompson 1 B. O. CR. 1.) 

Where however the offence was committed within three miles of the 
Indian Coast, it was suggested by Holloway J. that the locahty was 

within the territories” of British India, as defined in ss. 1 & 2 
of the Indian Penal Code, and that the offence ought to be charged 
under that Code. (Reg. v. Irvine. 1st Mad. Sessions, 1867}. 

Where any person dies in India of a stroke, poisoning or hurt in¬ 
flicted within the Admiralty jurisdiction, every offence committed ip 
respect of any such case, whether the same shall amount to the 
offence of murder or manslaughter, or of being accessory before the 
fact to murder, or after the fact to murder or manslaughter, vaaf be 
dealt with, enquired, tried, determined and punished in India in the 
same manner in all respects £s if such offence had been wholly com¬ 
mitted in India. But where the death has occurred upon the sea, or 
within Admiralty jurisdiction then M such offence shall be held for the 
purpose of this Act to have been wholly committed upon the sea.” 
(12 & 13 Viet, c. 96. s. 3.) 

Where a person charged under this Act has, and claims, tlje privi¬ 
lege of being tried by the High Court, “ the Court exercising criminal 
jurisdiction shall certify the fact and claim to the Governor of such, 
place, or chief local authority thereof, and such Governor or chief 
local authority shall thereupon order and cause the said person charg¬ 
ed to be sent in custody to such one of the Presidencies as such 
Governor shall think fit, for trial before the Supreme (High) Court of 
such Presidency, and the said Supreme Court, and all public officers 
and other persons in tbe Presidency, shall have the same jurisdiction 
and authorities, and proceed in the same manner in relation to tbe 
person charged with such offence, as if the same had been committed 
or originally charged to have been committed within the limits of the 
ordinary jurisdiction of such Supreme Court.” (23 & 24 Viet. c. 
SS. SI. 2) 

Admiralty jurisdiction is entirely confined to the water* No crime 
committed on land comes within its cognisance* It applies in the 
following instances. 
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1. To all subjects of the Queen who commit any offence upon the 
high seas, or m any poit, cieek or river, of a tidal character, winch 
may be considered as merely an extension of the sea. Where an 
English sailor was charged with stealing tea out of a vessel which lay 
in the river at Warapu in China, twenty or thirty miles from sea, it 
was held that the Central Cnminul Couit in London, Which exercises 
Admiralty functions, had junsdiction over the offence, though no evi¬ 
dence was offeied to show whether the tide flowed where the vessel 
lay; " The place being one where great ships go.” (R. Allmi, L 
Moo. C, C. 494, Reg. v. Bruce. 2 Leach, 1098.) And so Wood, 
V. C. said (29 LJ. Ch. 879.) “There cannot be any doubt or 
question that, diieetly low water mark is passed, a vessel is on the 
high seas.” (See too The Eclipse, 31 LJ. Adm. 201.) 

2. To all persons, whether subjects or foreigners, who commit 
any offence, on board a British Ship, oi a Ship lawfully in British pos¬ 
session, as for instance, a piize of war, when such vessel is on the high 
seas, or in any tidal port, creek, or river, (Reg, v. Serva, 2 C Sc K. 53* 
1 PhilL Int. L. 377.) 

In a very recent case, (Reg. v . Anderson 1 LB. CC. bffl) an Ameri¬ 
can citizen was indicted at the Oential Criminal Court for a murder, 
committed by bim on a British vessel in which he was seiving, and 
which at the time was in the river Gaionne, 90 miles from the sea, 
and of course in the heart of Trance. It was held that he was liable 
to the Admiralty junsdiction at common law, independently of the 
provisions of the Meichant Shipping Act, s. 267- (ante p. 7) The 
Court treated it as perfectly plain that the place where the ship lay 
was within Admiralty jurisdiction, being f< in a navigable river, in a 
broad part of it below all budges, and at a point where the tide 
ebbs and flows, and where great ships lie and hover. 3 * (p. 1670 As to 
the nationality of the prisoner that was immaterial, since as long as he 
was on a British ship, he was on British territory, under the piotcc- 
tion of, and bound to render obedience to Butish laws. 

Where a foreign vessel comes within three miles of the shore of 
another State, or enters its ports or harbours, it becomes subject to 
tbe laws of that State, without ceasing to be bound by its own 
laws. (Reg. v. Anderson. 1 LR. CC. 161,Rolet. v . Reg. I LR. PC. 
198. Phil). Int. L. 373.) But ships of war retain their exclusive 
national character under all circumstances, and no foreign jurisdiction 
can be exercised in respect of any acts done on board them. (L Phill. 
Int. L. 366.) 

But where a foreigner is illegally and against his own consent in 
custody on board of a British ship, or is in custody, however legally, 
merely by virtue of superior force, as in the case of a prisoner of war, 
no acts done by him meiely for the purpose of effecting his escape, 
aie criminal offences. This point was very much argued in the case 
of Reg. u. Serva, where the prisoners were captured as slaves, and 
rose upon the crew of the British cruiser. The point was not decided 
however, as the Court acquitted them on the ground that the ship in 
which the killing took place was not shown by law to have been a 
British ship, and therefore that the Court had no jurisdiction. Baron 
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Aldorson’3 inclination seemed to be against the right of the 
to slay their captors. In one place he said :— 

u If these persons had been brought on board 'The Wasp/ and 
conspired to kiUthe English and had dons so, -would not that have been 
murder ?’’ (2 C. & K 64) aucl iu another place he observed — 

u If a prisoner of war killed the captain who carried lum on board hi*, 
ship, would he not be triable heie*—and yet, he does not come on board 
voluntarily ” (Ibid. 69, and see arguments, pp. 76, 39, 93, 95,) 

The question however is now settled, as I have stated the law 
above, by the decision in Reg. v . Sattler D. & B. 539, 27 LJ. M. 
C. 50. There, a criminal who had been arrested in Hamburgh, and 
was in irons on board an English steamer, shot the officer, who after¬ 
wards died of his wound. Lord Campbell, CJ. during the argu¬ 
ments of the case said— 

u If a prisoner of war who had not given his parol, killed a sentmefia 
trying to escape, it would not be murder.” 

In giving the judgment of the full Court, (fourteen Judges, among 
whom the heads of the tluee Courts were present) he said— 

* Here a crime is committed by the prisoner on board an English ship on 
the high seas* which would have been murder if the killing had been by an 
Englishman m an English county ; and we are of opinion that under those 
circumstances, whether the captuie at Hamburgh, and the subsequent 
detention were lawful or unlawful, the prisoner was guilty of murder, and 
of an offence against the laws of England , tor he was m au English ship, 
part of the territory of England, entitled to the protection of the English, 
law, and ho owed obedience to that law ; and he committed the crime of 
murder—that is to say, he shot the officer, not with the view of obtaining 
his liberation, but from revenge and malice prepense (D. & B, 5470 

The mere fact that the slap has a certificate of registry as a British, 
ship is prim a facte evidence that she is such. But the presumption 
may be rebutted, as for instance, by showing that her owner was an 
alien* (Reg. v* Bjornson ; 34 LJ. MG. 180.) 

3* All cases of piracy, by whomsoever and wherever committed, 
are within Admitality jurisdiction, for pirates are common enemies, 
and may be tried wherever they are found. (1 Phill. Int. L. 379 ) 

fi Piracy, is an assault upon vessels navigated on the high seas, committed, 
ammo furandi } whether the robbeiy or depredation be effected or not, and 
whether or not it be accompanied by murder or personal violence.” (Ibid ) 

And where the ships were not seized upon the high seas, but were 
earned away and navigated by the very persons who originally seized 
them. Dr. Lushington laid it down, that the possession at sea was a 
pnatical possession, and the cairying away the ships on the high 
seas were piratical acts. (Case of the Magellan Pirates. 1 Phill* Iut. 
L. 391.) So also it is piracy, where persons who have lawfully en¬ 
tered a ship as passengers, crew or otherwise, afterwards feloniously 
carry aud sail away with the ship itself, or take away any merchandise, 
or goods, tackle, apparel or furniture out of it, thereby putting the 
Master of such ship and his company in fear, (Per Sir Leoline 
Jenkins, 1 Phill. Int. L. 334.) 

It will be seen that the Acts and Statutes just referred to govern 
two distinct cases ; first, crimes committed on land, out of British ter* 


had fcher^T* 
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ntt>rics; secondly, crimes committed on the seas all over the woild. But 
there is a third case which may arise ; vie., where a crime is commit¬ 
ted inland within the British territories, but in a place where no Court 
has jurisdiction. In one case, some Burmese, Native subjects of 
the Crown, were indicted before the Supreme Court of Calcutta for a 
murder committed on some uninhabited islands in the Bay oi Bengal. 
The Supreme Court had no jurisdiction over the prisoners as Buimcse, 
nor over the place where the crime was committed, which was beyond 
the limits of the Charter The indictment was framed under 9 Geo- 
IV. c. 74, $„ 66 , which provides that, where a person has been wound¬ 
ed within the limits of the Ubarter? and has died without those hums, 
or vice versa, 

“ Every offence committed in respect of such case, may bo dealt with by 
any of His Majesty’s Courts of Justice within the Bntwh territories under 
th^ Government of the East India Company, in the same manner in all re«- 
peeta as if such offence had been wholly committed withm the joriediotion 
of the Court, within the jurisdiction of which such offender shall be appro- 
hended or be in custody.** 

After conviction, it was held by the Pi ivy Council that the pri¬ 
soners must be released, since the Supreme Court had ifo jurisdiction 
either over the place wheie, or over the persons by whom the crime 
was perpetrated. The object of the Statute was held to be 

“ Only to apply the law which had been lately enacted in England, as to 
an offence partly committed m one part and partly completed in another, to 
the East Indies, and not to make a new enactment rendering persons liable 
fora complete offence, who would not have been liable before. 1 * (NgoaraU 
Hoong v »the Queen, 7 Moo. I. A 72, IDS.) 

A fortiori .—There is no jurisdiction, where the blow 19 inflicted by 
one foreigner upon another foreigner on board a foreign vessel 011 
the high seas, though the death occurs, and the prisoner is in custody 
within the juusdiction. (Reg. r. Lewis, 2 (> U MO. 104 1) & 
B. 183.) 

And I do not conceive that 12 & 13 Viet. c. 06 (ante p. 8 ) 
makes any difference. As I understand that Statute, it confers upon 
inland CourtB in the Colonies and Tndia, the jurisdiction possessed by 
the Admiralty Court* Bat it does not confer upon them a jurisdiction 
neither possessed by the Admiralty nor by any other Court in Eng¬ 
land (See Reg. v. Bjornsen, 34 LJ. MC, 130.) 

5. Nothing in this Act is intended to repeal, 
vary, suspend, or affect any of the pro- 
visions of the Statute 3 and 4 Wil- 
this Act. liam IV, Chapter 85, or of any Act 

of Parliament passed after that Sta- 
tute in any wise affecting the East India Company, 
or the said Territories, or the Inhabitants thereof, 
or any of the provisions of any Act for punishing 
mutiny and desertion of Officers and Soldiers in the 
service of Her Majesty or of the East India Com- 
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pany, or of any Act for the Government of the In¬ 
dian Navy, or of any special or local law. 

It may be useful to append a list of some of the principal Acts 
winch will still remain in force under this Section. The list does not 
profess to be exhaustive. 

Abkareb, Bengal Act21ofl856, 23 ofl860. 

Madras „ 19 of 1852, 3 of 1864, (Madras.) 
Animals, Cruelty to „1 of 1869, (Bengal.) 

Arms and ammunition, >, 31 of I860, 6 of 1866. 

Army, tampering with. Act 14 of 1849. 

9 , Mutiny in Native, Act 25 of 185 7. 

„ Mutiny and desertion in European, serving in India, Act 11 
of 1856, 26 & 27 Vic c. 4S. 

,, Mutiny and desertion. Her Majesty’s Forces. A new Acf ia 
passed eacb year 

Articles op war for Native Tioops, Act 5 of 1869. 

Boats, Acts 4 of 1842. 28 of 1858. 

Breaches oi?.Contract, by Artificers. Act 13 of 1859, 3 of 1863 
(Madras.) 

Cattle Killing, Bengal, Act 4 of 1856. 

Census, Act 11 of 1863 (Bombay.) 

Coin, 16 & 17 Vic. c. 4ft. 

Conservancy op Towns, Act 14 of 185G, 3 of 1864. (Bengal.) 

9 of 1865, and 9 of 1867 (Madras ) 

Contagious Diseases, Act 14 of 18 68 . Act G of 18G7 (Bombay.) 
Cotton Frauds, Act 9 of 18G3, (Bombay.) 

Courts Martial, 7 Vic. c. 18, 7 & 8 Vic. c. 28. 

Crimping, Act 24 of 1852. 

Customs, consolidation, Act 6 of 1863, 23 of 1864* 25 of 1865, 18 
of 1866,17 of 1867, II of 1868. 

East Indian Irrigation, Act 8 of 1867 (Bombay,) 

Emigration op Native Labourers, Acta 13 of 1864, and 6 of 1869. 

3 of 1863, (Bengal) 5 of 1S66 (Madras.) * 

Escape prom Gaol, Act 17 of I860, Act 9 of 1866, (Bengal.) 
Excise, Act 16 ot 1863. J 

Ff.rries, Act 2 of 1868 (Bombay.) 

Foreigners, Act 3 of 1864. 

Furnaces, Act 8 of 1862, (Bombay) 2 of 1863/(Bengal.) 
Gambling, Act 3 of 1866. (Bombay) Act 2 of 1867. (Bengal) 

„ in N. W. Provinces, Act 3 of 1867. 

Hackney Carriages, Act 6 of 1863, (Bombay) 5 of 1SG6, (Bengal.) 
Income Tax, Act 9 of 1869. 

India, Government of, 21 & 22 Vic. c. 106. 

„ „ 22 & 23 Vic. c. 41. 

Insolvency, 11 Vic. c. 21. 

Irrigation Works, Act 1 of 1858* 

Jails, discipline of, Acts 4 of 1S62 & 2 of 1864, (Bengal.) 
Lottery, Act 5 of 1844. 

Malabar, Moplali Outrages, Act 20 of 1859. 
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MXlabar, Offensive Weapons in, Act 24 of 1 851. 

Marines, Koval, 23 Viet. c. 10. 28 Viet. c. 12- 
Markets and Fairs, Act 4 of 1862, (Bombay ) 

Marriages m India, 14 & 15 Viet. c. 40, Act 25 of 1864. 5 of 1885. 
Martial Law, Eeg. 7 of 1808. 

Merchant Shipping, 17 Si IS Viet, c 104, 18 & 10 Viet. c. 91, 25 
& 26 Viet. c. 63. Act 1 of 1859, 15 of 1863. 

Military Cantonments, Act 22 of 1864,1 of 1866. (Madras.") 3 
of 1867 (Bombay.) 

Minors, Acts 21 of 1S55, 14 of 1853. 

Municipal Kates, Act 25 of 1856, Acts 6 of 1863, 18 of 1864, Si 
6 of 1866, (Bengal) 9 of 1865, and 9 of 1867 (Madias), 2 of 1865 
and 4 of 1867 (Bombay.) 

Navy, Royal, 27 St 28 Viet. c. 119. 

* Indian, Desertion, from, Act 3 of 1S55. 

Offences, Act 4 of 1867. 

Panjab, Outrages in the, Act 21 of 1867. 

Passengers in Ships, 15 St 16 Viet. c. 44. 

,, „ 16 & 17 Viet. c. 84. , 

„ „ Acts 1 of 1857, 21 of 1858, 2 of 1860. 

Penal Servitude, Act 24 of 1855. 

Petty Offences, Madras, Acts 21 of 1839, 3 of 1842. 

Petty Sessions, Act 4 of 1S66, (Bombay.) 

Pier, Act 5 of 1863, (Madras ) 

Poisons, Act 8 of 1866, (Bombay.) 

Police m Bengal. Acts 6 of 1867 and 6 of 1868, (Bengal.) 

„ in Bombay, Acts 7 and 8 of 1867, (Bombay.) 

,, in Calcutta, Acts 2, 4 and 8 of 1866, (Bengal-) 

„ General, Act 5 of 1861. 

,, in Madras, Act 24 of 1859, Acts 5 of 1865 and 8 of 1867, 
(Madras.) 

Ports, Acts 22 of 1855 and 19 of 1860, Acts 1 of 1861 and 7 of 
1867 (Madras), Act 3 of 1807, (Bengal.) 

Post Office, Act 14 of 1866. 

Railway, Acts 18 of 1854, 52 of 1860. 

„ „ Servants, Act 31 of 1867. 

Registration of Assurances, Act 20 of 1866- 
Salt Acts, 14 of 1843, 6 of 1844, 36 of 1855, 19 of 1862 and 7 of 
1864 and 7 of 1864, (Bengal.) 

Saltpetre, Acts 31 of 1861, 33 of 1867. 

Sanitary Regulation, Act 6 of 1867, (Bombay.) 

Sarais, Regulation of, Act 22 of 1867. 

Shipping, Act 10 of 1841, Act 3 of 1867, (Bengal.) 

Signals on the Hooghly, Act 1 of 1862, (Bengal.) 

Soldier’s Arms, Act 7 of 1867. 

Spirituous Liquors, Act 9 of 1867, (Bombay ) 

Stamps, Act 10 of 1862. 

State Offences, Act 11 of 1857. 

„ Prisoners, Act 3 of 1358. 

Steam Vessels, Survey of, Act 2 of 1864, (Bombay); 5 of 1862, 
and 1 of 1868, (Bengal.) 
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Steam Boilers, Act. 6 of 1864, (Bengal) 

Telegraph, Acta 34 of 1854, 8 of 1860. 

Tolls ou Canals, Act 4 of 1864, (Bengal.) 

,, on the Ganges, Act 1 of 1837. 

Trades and Professions, taxing, Act 2 of 1869, (Bombay.) 
WHrPPiNG, Act 6 of 1864. 

The words “ special” and ci local law” are defined by ss. 41, 42 of 
Chap, II. 

Allhough an offence is expressly made punishable by a special or 
local law, it will be also punishable under the Penal Code, if the facts 
come within the definitions of the Code. Accoidmgly the High Court 
of Madras held that a prisoner might be punished under s. 465, for 
making a false declaration under s. 5 of Act X of 1841, though a 
specific penalty is provided by s 23 of that Act. (Rulings of 1865 on 
Section 5.) The Court of Session has jurisdiction to hear appeals *on 
sentences passed by a Magistrate under such special and local laws. 
(Rulings of Mad H. 0- 1865 on s 409 of Cr. P. C ); and conveisely, 
it is no reason for quashing a conviction under a special law, for in¬ 
stance under s. 29 of Act Y of 1861, that the facts would constitute an 
offence punishable under the Penal Code. [4 RC. CR* 17 ) 


CHAPTER II. 

GENERAL EXPLANATIONS. 

6. Throughout this Code every definition of an 
offence, every penal provision, and 
th?Code t“be ever y illustration of every such defini- 
derstood subject tion or penal provision, shall be under- 
to exceptions. stood subject to the exceptions con¬ 
tained in the Chapter entitled “ General Exceptions,” 
though those exceptions are not repeated in such 
definition, penal provision, or illustration. 

Illustrations . 

(a) The Sections in this Code, which contain definitions of offen^ 
ccs, do not express that a child under seven years of age cannot com¬ 
mit such offences; but the definitions are to be understood subject to 
the general exception which provides that nothing shall be an offence 
which is done by a child under seven years of age. 

(fi) A, a Police Officer without warrant, apprehends Z, who has 
committed murder- Here A is not guilty of the offence of wrongful 
confinement; for he was bound by law to apprehend Z, and therefore 
the case falls within the general exception which provides that " no¬ 
thing is an offence which is done by a person who is bound by law to 
do it,” 
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Gender, 


fexpresBion once /"• livery expression which is I'V- 
espkined » used plained in any part of this Code, is 
throughout the used in every part of this Code in 
Coae * conformity with the explanation. 

8. The pronoun “ho”and its deri- 
Gender. vatives are used of any person, whe¬ 

ther male or female. 

9. Unless the contrary appears from the context, 

Number. words importing the singular number 

. _ include the plural number, and words 

importing the plural number include the singular 
number. 

10. The word “man” denotes a male human 

„ „ being of any age : the word “ woman,” 

“Woman.” denotes a female human being of any 

age. 

11. The word “person” includes 
“ Person.” an y Company or Association or body 

of persons, whether incorporated or 
not. 

12. The word “public” includes 

“Public’’ any class of the public or any com¬ 

munity. 

13. The word “ Queen” denotes the sovereign foi 

«Queen.” the time bei ?g , of tbe United Kingdom 
of Great Britain and Ireland. 

14. -The words u servant of the Queen” denote 

, ~ , ... all officers or servants continued, an- 

Queen, 5 ’ ofthe pointed or employed in India by or 
under the authority of the sai<l Sta¬ 
tute 21 and 22 Victoria, Chapter 106, entitled “ An 
Act for the better government of India,” or by or 
under the authority of the Government of India or 
any Government. 


“ Mau.” 
u Woman*” 


“ Person. 55 


Public ” 


15. The words “ British India” denote the Terri- 
« British India « *°” es which are or may become vested 

in Her Majesty by the said Statute 21 

Sue as to “Government” post, s. 17. 
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and. 22 Victoria, Chapter 106, entitled “ An Act for 
the better Government of India,” except the Settle¬ 
ment of Prince of "Wales’ Island, Singapore, and 
Malacca. 


16. The words “ Government of India” denote 

the Governor-General of India in 
^•Governmento£ Council, or, during the absence of 
the Governor-General of India from 
his Council, the President in Council, or the Gover¬ 
nor-General of India alone as regards the powers 
which may be lawfully exercised by them or him 
respectively. 

17. The word “ Government” denotes the person 
or persons authorized by law to ad¬ 
minister Executive Government in 

any part of British India. 

18. The word “ Presidency” denotes the Terri¬ 
tories subject to the Government of 
a Presidency. 

19. The word “ Judge” denotes not only every 
person who is officially designated as a 
Judge, but also every person who is 

empowered by law to give, in any legal proceeding, 
civil or criminal, a definitiv e jud gment, or a judg¬ 
ment which, if not appealed against, would be defi¬ 
nitive, or a judgment which, if confirmed by some 
other authority, would be definitive, or who is one 
of a body of persons, which body of persons is em¬ 
powered by law to give such a judgment. 

Illustrations , 


ei Government.” 


.Presidency.’’ 


Judge.*' 


(а) A Collector exercising jurisdiction in a suit under Act X of 
1859, is a Judge. 

(б) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power to sentence to fine or imprisonment, with or with¬ 
out appeal, is a Judge. 

\c) A Member of a Punchayet which has power, under Regula¬ 
tion VII of 1816 of the Madras Code, to try and determine suits, is a 
Judge. 

(< d ) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power only to commit tor trial to another Court, is not 
a Judge. 


3 
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riTBLIC SERVANTS. 


Judges and public Servants not removeable fiora office, without tbe 
sanction of Government, can only be prosecuted for odeuces under the 
Penal Code, committed by them in their official capacity, by permission 
of the Government, or ot some officer, or superior authority empowered 
to grant such permission. (Cr. P. C. s.167.) 

20. The words “ Court of Justice” denote a Judge 

who is empowered by law to act judi 
•tioe."° Urt ° f JuS ' <»«% alone, or a body of Judgos which 
is empowered by law to act judicially 
as a body, when such. J udge or body of J udgos is act¬ 
ing judicially. 

Illustration, 

A Punchayet acting under Uegulation VT1 of 1816 of the Madras 
•Code, having power to try and determine suits, is a Court of Justice. 

21. The words u public servant” denote a person 

- Public Servant.’ J“ de J W . ° f tLe ^ScriptionS 

hereinafter following, namely :— 

First. —Every Covenanted Servant of the Queen ; 

Second ,—Every Commissioned Officer in the Mili¬ 
tary or Naval forces of the Queen while serving 
■under the Government of India, or any Government; 

Third .—Every Judge ; 

Fourth .—Every Officer of a Court of Justice whose 
duty it is, as such Officer, to investigate or report ou 
any matter of law or fact, or to make, authenticate, 
or keep any document, or to take charge or dis¬ 
pose of any property, or to execute any judicial pro¬ 
cess, or to administer any oath, or to interpret, or to 
preserve order in the Court, and every person spe¬ 
cially authorized by a Court of Justice to perform 
any of such duties ; 

Fifth.—Every Juryman, Assessor, or member of 
a Punchayet assisting a Court of Justice or public 
servant, 

Sixth, —Every Arbitrator or other person to whom 
any cause or matter has been referred for decision 
or report by any Court of Justice, or by any other 
competent public authority; 

Seventh, —Every person who holds any office by 
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virtue of which he is empowered to place or keep any 
person in confinement; 

Eighth. —Every Officer of Government whose duty 
it is, as such Officer, to prevent offences, to give in¬ 
formation of offences, to bring offenders to justice, or 
to protect the public health, safety, or convenience ; 

Ninth. —Every Officer whose duty it is, as such 
Officer, to take, receive, keep, or expend any property 
on behalf of Government, or to make any survey, 
assessment, or contract on behalf of Government, or 
tc execute any revenue process, or to investigate, or 
to report on any matter affecting the pecuniary in¬ 
terests of Government, or to make, authenticate, or 
keep any document relating to the pecuniary inter¬ 
ests of Government, or to prevent the infraction of 
any law for the protection of the pecuniary interests 
of Government, and every Officer in the service or 
pay of Government, or remumerated by fees or com¬ 
mission for the performance of any public duty; 

Tenth. —Every Officer whose duty it is, as such Offi¬ 
cer, to take, receive, keep, or expend any property, to 
make any survey or assessment, or to levy any rate 
or tax for any secular common purpose of any village, 
town, or district, or to make, authenticate, or keep 
any document for the ascertaining of the rights of 
the people of aiiy village, town, or district. 

Illustration. 

A Municipal Commissioner is a public servant. 

Explanation 1.—Persons falling under any of the 
above descriptions are public servants, whether ap¬ 
pointed by the Government or not. 

Explanation 2.—"Wherever the words “ public 
servant” occur, they shall be understood of every per¬ 
son who is in actual possession of the situation of a 
public servant, whatever legal defect there may be in 
his right to hold that situation. 

22. The words “ moveable property” are intended 

„ to include corporeal property of every 

perty.’’ Ve * ept °" description, except land and things at¬ 
tached to the earth, or permanently 
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fastened to any thing which is attached to the 
earth. 


23. 


* Wrongful gain,’ 1 


“Wrongful gain” is gain by unlawful means 
of property to which the person gain¬ 
ing is not legally entitled. 


«c 


“Wrongful loss” is the loss by unlawful means of 

Wrongful loss.” P r ?pe r ty to yhich the person losing it 
is legally entitled. 


A person is said to gain wrongfully when such 

"Wrongful gain” Pf SOn r ® taillS wrongfully, US Well US 

includes wrongful when such person acquires wrongfully, 
retention of pro- p ers0I1 j s sa id to lose Wrongfully 

"Wrongful loss” when such person is wrongfully kept 
wrongfully 6 'kept out of an y property, as well as when 
out of property. such person is wrongfully deprived of 
property. 


24. Whoever does any thing with the intention 

"Dishonestly." ° f CaUSin S S ain t0 0ne P er * 

son, or wrongful loss to another per¬ 
son, is said to do that thing “dishonestly,” 


25. A person is said to do a thing fraudulently, 
„ if he does that thing with intent to 
defraud, but not otherwise. 


26. A person is said to have “ reason to be- 
i lieve” a thing, if he has sufficient 

‘Reason to he- cause believe that tiling, but not 
otherwise. 


27. When property is in the possession of a per¬ 
son, wife, clerk, or servant, on ac- 
ses^on ert of“w P .fe,' cou ^ of that person, it is in that per- 
derk, or servant ’ son’s possession within the meaning 
of this Code. 

Explanation ,—A person employed temporarily or 
on a particular occasion in the capacity of a clerk 
or servant, is a clerk or servant within the meaning 
of this Section. 
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28. A person is said to “ counterfeit/’ who causes 

“Counterfeit.'’ ? ne f° resemble another thing, 
intending by means of that resem¬ 
blance to practise deception, or knowing it to be like¬ 
ly that deception will thereby be practised. 

Explanation .—It is not essential to counterfeiting 
that the imitation should be exact. 

29. The word “ document” denotes any matter 
“Document" ex P re ssed or described upon any sub¬ 
stance by means of letters, figures, or 

marks, or by more than one of those means, intended 
to be used, or which maybe used, as evidence of that 
matter. 

See note to a. 464. 


Explanation 1.—It is immaterial by what means, 
or upon what substance the letters, figures, or marks 
are formed, or whether the evidence is intended for, 
or maybe used in, a Court of Justice, or not. 

Illustrations- 


A writing expressing the terms of a contract, which may be need as 
evidence of the contract, is a document. 

A Check upon a Banker is a document. 

A Bower of Attorney is a document. 

A Map or Flan which is intended to be used, or which may be used 
as evidence, is a document. 

A writing containing directions or instructions is a document. 

Explanation 2.—Whatever is expressed by mieans 
of letters, figures, or marks as explained by mercan¬ 
tile or other usage, shall be deemed to be expressed 
by such letters, figures, or marks within the mean¬ 
ing of this Section, although the same may not be 
actually expressed. 

Illustration. 


A writes bis name on the back of a Bill of Exchange payable to hia 
order. The meaning of the endorsement, as explained by mercantile 
usage, is that the BUI is to be paid to the holder. The endorsement is 
a document, and must be construed in the same manner as if the words 
u pay to the holder/* or words to that effect, had been written over 
the signature* 
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JOINT ACTS. 


“ Valuable secu¬ 
rity.” 


30. The words “ valuable security'’ denote a 
document which is, or purports to be, 
a document whereby any legal right 
is created, extended, transferred, re¬ 
stricted, extinguished, or released, or whereby any 
person acknowledges that he lies under legal liabi¬ 
lity, or has.not a certain legal right. 

Illustration. 


A writes his name on the back of a Rill of Exchange. As the effect 
of this endorsement is to transfer the right to the Bill to any person 
who may become the lawful holder of it, the endorsement is a a valua¬ 
ble security. 1 ' 

A settlement of account in writing, though unsigned, and contain¬ 
ing no promise to pay, has been held to be a <e valuable security” as 
being evidence of an obligation, (2 Mad. H. Ct. 2^7.) 

31. The words “ a Will” denote 

U A WilL i 

any testamentary document. 

32. In every part of this Code, except where a 
contrary intention appears from the 
context, words which refer to acts 
done extend also to illegal omissions. 

33. The word “ act” denotes as 
well a series of acts as a single act : 
the word “ omission” denotes as well 

a series of omissions as a single omission. 

34. When a criminal act is done 
Each of several by several persons, each of such 

an act donebyallin pOTSOHS IS ll&bi.O IOr £tCt III tlilC 

like manner as if same manner as if the act were done 

done byhim alone. t 

by him alone. 

But he is not liable for the act of each person, unless it was done 
in the furtherance of the common design of all. As SirB. Peacock, 
CJ. said in a recent ca3e. (1 S. C k 0, Cr. R, 43.) 

u If the object and design of those who seized Amoordee was 
merely to take him to the Tannah on a charge of theft, and it was no 
part of the common design to beat him, they would not all be liable 
for the consequence of the beating, merely because they were present. 
It is laid down that when several persons are in company together, 
engaged in one common purpose, lawful or unlawful, and one of them, 
without the knowledge or consent of the others, commits an offence. 


Words referring 
to acts include ille¬ 
gal omissions. 


« Act/ 1 
Omissions.’’ 
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the others will not be involved in the guilt, unless the act done was in 
some maunei m furtheiance of the common intention,” 

itf It is also said that although a man is present when a felony is 
committed, if he take no pait in it, and do not act in concert with 
those who committed it, he will not be a felon, merely because he did 
not attempt to pi event it, or to apprehend the felon/ 9 

Ci But if several persons go out together tor the purpose of apprehend¬ 
ing a man and taking him to the Tannah on a charge of theft, and some 
of the party in the preseuce of the others beat and lll-tieat the man 
in a cruel and violent manner, and the others stand by and look on, 
without endeavouring to dissuade them fiom their cruel and violent 
conduct, it appears to me that those who have to deal with the facts 
might very propeily infer that they were all assenting parties, and acting 
in conceit, and that the beating was in furtherance of a common de* 

. j j v 

sign 

% * Ido not know what the evidence was. All I wish to point out is, 
that all who are present do not necessarily assist by their presence 
every act that is done in their presence, nor are consequently liable to 
be punished ift principals.” 

The law upon this subject is very neatly laid down by an American 
jurist, [Eishop. § 439j who says:— 

e< The tiue view is doubtless as follows : Every man is responsible 
criminally for what of wrong flows directly fiom lus coriupt intentions; 
but no man, intending wrong, is responsible for an independent act 
of wrong committed by another. It one person seta in motion tbe 
physical power of another person, the former is criminally guilty for 
its results. If he contemplated the lesult, he is answerable, though 
it is produced in manner he did not contemplate. If he did not 
contemplate the result in kind, yet if it was the ordinary effect of the 
cause, he is responsible. If he awoke into action an indiscriminate 
power he is responsible. If he gave directions vaguely and in¬ 
cautiously, and the person receiving them acted according to 
what might be presumed to have been his understanding of 
them, he is responsible. But, if the wrong done was a fresh and 
independent wiong springing wholly from the amid of the doer, the 
other is not criminal therein, merely, because, when it was Tdone, he 
was intending to be a partaker with the doer in a different wrong. 
These propositions may not always be applied readily to cases aris¬ 
ing, yet they seem to furnish the true rules/ 9 


35. 


When such an 
act is criminal by 
reason of its being 
done with i cri¬ 
minal knowledge 
or intention* 


Whenever an act, which is criminal only by 
reason of its being done with a crimi¬ 
nal knowledge or intention, is done 
by several persons, each of such 
persons who joins in the act with such 
knowledge or intention, is liable for 
the act in the same manner as -if.the 


act were done by him alone with that knowk/ 
intention. 
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36- Wherever the causing a certain effect, or an 
attempt to cause that effect, by an 

Effect caused ac t or by an omission, is an offence, 
Ptiyby lmbsT on. is to be understood that the causing 
of that effect partly by an act and 
partly by an omission is the same offence. 

’ Illustration. 

A intentionally causes Z’s death, partly by illegally omitting to give 
Z food, and partly by beating Z. A has committed murder* 

37. When an offence is committed by means of 

_ . . several acts, whoever intentionally co- 

doing one of aeve- operates in the commission of that of- 
rai acts constitu- fence by doing any one of those acts, 
mg an o ence. either singly or jointly with any other 
person, commits that offence. 

Illustrations. 

(a) A and B agree to murder Z by severally, and at different time* 
giving him small dosea of poison. A and B administer the poison ac¬ 
cording to the agreement, with intent to murder Z. Z. dies from the 
effects of the several doses of poison so administered to him. Here A 
and B intentionally co-operate m the commission of murder, and as 
each of them does an act by which the death is cau&ed, thry are both 
guilty of the offence though their ‘acts are separate. 

(£) A and B are joint Jailors, and as such have the charge of Z, n 
prisoner, alternately for six hours at a time. A and B, intending to 
cause Z’s death, kuowmgly co-operate in causing that effect by illegally 
omitting, each during the time of his attendance, to furnish Z with food 
supplied to them for that purpose, Z dies of hunger* Both A and B 
are guilty of the murder of Z. 

(c) A, a Jailor, has the charge of Z, a prisoner. A, intending to 
cause Z’s death, illegally omits to supply Z with food, in consequence 
of which Z is much reduced in strength, but the starvation is not suffi* 
cient to cause his death. A is dismissed from his office, and B suc¬ 
ceeds him. B, without collusion or co-operation with A illegally omits 
to supply Z with food, knowing that he is likely thereby to cause Z’s 
death. Z dies of hunger. B is guilty of murder ; but as A did not co¬ 
operate with B, A is guilty only of an attempt to commit murder* 

Several peraons 38. Where several persons are en- 
gaged or concerned in the commission 
^ aybeguiity of a criminal act, they maybe guilty of 
toffences. different offences by means of that act. 
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Illustration , 

4 A attacks Z under suck ciicumstances of grave provocation, that his 
killing of Z would be only culpable homicide not amounting to murder. 
B, having ill will towards Z, and intending to kill him, and not having 
been subject to the piovocation, assists A in killing Z. Here, though 
A and B are both engaged in causing Z’s death, B is guilty of murder, 
and A is guilty only of culpable homicide. 

See note to s. 117. Post. Abetment. 

39. A person is said to cause an effect “ volun- 
VoiuuUui • ” tarily,” when he causes it by means 
whereby ho intended to cause it, or 
by means, which, at the time of employing those 
means, he knew or had reason to believe to be lik ely 
to cause it. 

Illustration. 

A sets fire, by night, to an inhabited house in a large town, for the 
purpose of facilitating a robbery, and thus causes the death of a person. 
Here, k. may not have intended to cause death, and may even besouy 
that death has been caused by his act ; yet if lie knew that he was 
likely to cause death, he has caused death voluntarily- 

« Offence 1 40. ^ ie wor< * “ °ff ence ’’ denotes 

.atnc.e, a thing made punishable by this Code. 

The meaning of this Section has been much discussed by the 
Madras High Court and by the Council of the Governor General, who 
have arrived at opposite results as to its true construction. A majo* 
rity of the High Court was of opinion that the words made punish¬ 
able by this Code” were equivalent to “represented or declared punish¬ 
able by this Code.” Consequently, that as s, 5 preserved the 
effect of all special and local laws, acts punishable by such laws were 
offenceB within the meaning of the Penal Code. (3. Mad. PI. C\ 
Appx. 11.) On the other hand the Supreme Council was of opi* 
iiion that the effect of s. 40 was to limit the word * offence/ 
wherever it occurred in the Penal Code, to an act for which an*express 
penalty was provided by that Code. One of numerous results which 
followed from this interpretation was, that it was not an offence to re¬ 
sist apprehension, or to escape from custody, whore the crime charged 
was punishable under a special oi local law. To remedy this state of 
things Act IV of 1867 was passed, which recites that, tC it is expedient 
to enlarge the meaning of the word 4 often ca 9 m certain Sections of 
the Indian Penal Code, so as to make it denote not only any thing 
made punishable by the said Code, but also any thing made punish- 
able by any special or local law as therein defined.” Of course the 
effect of this enactment is to declare authoritatively that in all other 
Sections of the Code the word * offence’ bears the narrower meaning. 
One consequence will be that Chapter IV on General Exceptions will 
not apply to offences created by special or local laws. Pi actically, 
however, thi* will produce no injurious result* Chapter IV merely 
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defined with precision certain well known principles of criminal law* 
and those principles will still be applied, even m cases upon which the 
strict letter of that Chapter cannot be brought to bear. For instance, 
a man charged under the Abkary laws with being in possession ot 
spirituous liquors, may show that he believed the bottles to contain 
water. A man charged under a Police Act with drunkenness, may 
show that the intoxicating thing was administered to him without his 
knowledge. The pnnciple of ss, 79 and 85 would be applied, 
though the act complained of was not an * offence 5 within the meaning 
of those Sections. Neither under the definition in s. 40, nor under 
Act IVofl8fi7, does the word “ offence” extend to Acts punishable 
by English law. See post, notes to ss. 194 Sc 224; and as to abet¬ 
ment of such offences, see note to s. 109. 


e * {Special Law , 19 


41. A “ special law" is a law ap¬ 
plicable to a particular subject. 


u Local Law/’ 


42. A “ local law,” is a law appli 
cable only to a particular part of Bri 
tisli India. 


43. The word “illegal’' is applicable to every 

thing which is an ofiencc, or which is 
"Wl , prohibited by law, or which furnishes 

<l Legally bound r , ,, J . .: .. , 

to do ” ground tor a civil action : and a per¬ 

son is said to be “legally bound to 
do” whatever it is illegal in him to omit, 

44. The word “injury” denotes any harm wliat- 
“lujurj.” evei ^legally caused to any person, in 

body, mind, reputation, or property. 

45. The word “ life” denotes the life of a human 

« Life 1 * being, unless the contrary appearsfi oni 

the context. 


45, The word “death” denotes the death ofahiunun 
, Deall) being, unless the contrary appear from 
the context. 


47. The word “ animal'' denotes 
“Animal” any living creature, other than a 
human being. 


48. The word u vessel” denotes any thing made 
veatioU’ the conveyance by water of human 

beings, or of property. 
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■lii. Wherever the -word “ year’ - or the word 

‘‘Month " ‘ l mon ^ 1 " * s USC( 1> it is to be undBr- 

‘ on 1 stood that the year or the month is to 

be reckoned according to the British Calendar. 


“ Oath.” 


50. The word “ Section” denotes one of those 

“ Section ” portions of a Chapter of this Code 
„e<.„ims which are distinguished by prefixed 

numeral figures. 

51 • The word “ oath” includes a solemn affirm a- 
u „ tion substituted by law for an oath, 

°' utu and any declaration required or author¬ 

ized by law to be made before a public servant, 
or to be used for the purpose of proof, whether in a 
Court of Justice or not. 

52. Nothing is said to be done or believed in 
good faith, which is done or believed 

■ Unnd faith.' ... , , , ,, 

without due care and attention. 


CHAPTER III. 

OF PUNISHMENTS. 


...... , „ 53, The punishments to which 

offenders are liable under the provi¬ 
sions of this Code are— 

First. —Death. 

Secondly. —Transportation. 

Thirdly. —Penal servitude* 

Fourthly. —Imprisonment, which is of two descrip¬ 
tions, namely ;— 

(1.) Rigorous, that is, with hard labour. 
(2.) Simple. 

Fifthly. —Forfeiture of property. 

Sixthly. —Fine, 

Whipping is now added as a punishment in certain cases under 
Act Vr of 1861. 
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$4. In every case in which sentence nfdeath ^h ill 
have been passed, the Go\ eminent of 
«£2TrtSh“ r India or il } e Government, of the place 
within which the offender shall have 
been sentenced may, without the consent of the offend¬ 
er, commute the punishment for any other punish¬ 
ment provided by this Code. 

55. In every case in which sentence of transportn- 

Commntationof “tjoU for life shall have boon passed, 
sentence of trans- the Government oi India, or the Go* 
portion for life, vernment of che place within which 
the offender shall have been sentenced may, without 
the consent of the offender, commute the punishment 
for imprisonment of either description for a term not 
exceeding fourteen years. , 

When any person has been sentenced to punishment for an nftVne*, flip 
Governor General of India m Councilor the Local Government 17.1 

may, at any time, without conditions, or upon any conditioiiH which wtrh 
person will accept, remit the whole or any part of the punishment to which 
he shall have been sentenced.” (Or. P. (J. s. 64.) See too Act Will u£ 
1855 

56. 


Whenever any person being a European or 
American is convicted of an offence' 
punishable under this Code with trails 
portation, the Court shall sentence the 
offender to penal servitude, instead of 
transportation, according to the pro¬ 
visions of Act XXIV of 1855. 


Eurnppana and 
Americans to bp 
sentenced to penal 
servitude instead 
of transportation. 


57. * In calculating fractions of terms of punish¬ 

ment, transportation for life shall be ‘ 
ff r pum"hmo n t t. rms reckoned as equivalent to transporta¬ 
tion for twenty years. 

58. In every case in which a sentence of trans¬ 

portation is passed, the offender, until 
he i» transported, el,all be dealt with 
tion how to be in the same manner as if sentenced to 
trtnspTrtetior* 11 rigorous imprisonment, and shall be 
held to have been undergoing his sen¬ 
tence of transportation during the term of his im¬ 
prisonment. 
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'Hit- plarc m places of transportation are to be appointed In "the 
ttovtraor Geneial, and directions foi the lemovai of each convict aie 
to be given by the Local Government, (Cr. P C. s. 51) unless in the 
case ot a person already undergoing a previous sentence of transporta¬ 
tion. (Cr. P. C. s, 52 ) The place of transpoitation is not to be 
specified by the Couit passing the sentence. (Cr. P. C. s. 50.) See 
too Act XVIII of 1862, s 48. 

5!). In every ease in which an offender is punish¬ 
able with imprisonment for a term of 

In what cases A i -j i n i 

hansport,utbumav seven years or upwards, it shall be 
»,ea\v.udecbiihte.ni competent to the Court which sen- 

(if impusonmeut. . 1 i m i ■ j n /* i 

tences such offender. instead of award¬ 
ing sentence of imprisonment, to sentence the offend¬ 
er to transportation for a term not less than seven, 
years, and not exceeding the term for which by this 
Code such oftender is liable to imprisonment. 

This Section can only be applied where tbe particular offence for 
which tbe prisoner is transported is punishable with imprisonment for 
seven years or upwards. It is not competent to a Judge, where 
a prisoner is convicted of several offences, each punishable with a 
shorter term of imprisonment, but conjointly exceeding seven years, 
to lump all the periods together, and then commute into tianspoita- 
tion, (2 h J. & P. 392. 5 R. J. & P. 34.) Noi can the trans¬ 
poitation awaided under this section exceed the imprisonment for 
which the prisoner might have been sentenced, even though it would 
have been open to the Judge to award a longer period of transportation 
under the section appropriate to the crime- Therefore where the 
particular crime is punishable by transportation for life, or ten veais* 
imprisonment, if the Judge does not wish to inflict the extreme penalty, 
he cannot give*more than ten years 9 transportation (3 R. J. & P. 54. 
4IU.& P. 575.) 

« The correct mode of proceeding is to sentence the offender to trans¬ 
portation, mentioning at the bame time that under s 59 of the Penal Code 
f-uiEh transportation is awaided instead of imprisonment, simple or Rigorous, as 
the case may be.’* (2 K. C, & C. Circ. 19.) 

The power given by a. 59 can be exercised by any officer who is 
authorised to inflict a punishment amounting to seven years’ imprison¬ 
ment. But a Magistrate, who can only imprison for two years, can¬ 
not transport although the offence which he is trying is punishable with 
imprisonment for a term of upwards of seven years’ imprisonment. 
(5 R. C. C. CR. 20. 1 B. App. Cr. 5.) 

60. In every case in which an offender is punish¬ 
able with imprisonment which may be 
Sentence may e ither description, it shall be compe- 
of imprisonment) tent to the Court which sentences 
n^u,o°rsimS such offender, to direct in the sentence 
that such imprisonment shall be wholly 
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rigorous, or that such imprisonment shall U» wholly 
simple, or that any part of such imprisonment shall 
be rigorous and the rest simple* 

The period of imprisonment under the sentence of a Criminal Court 
is to be calculated from the date oil which such sentence was pass¬ 
ed. The period during which a sentence may be suspended, pending 
appeal, is not to be reckoned in calculating the term of imprisonment, 
if the appeal be rejected (Suddcr Court llules, 28th April 

When any person shall bo sentenced to imprisonment, it shall be 1 am ml 
for the Local Government to order the removal of such person during tin* 
period prescribed for bis imprisonment, from the jail or place m which he is 
confined to any other jail or place of imprisonment within the jurisdiction 
of the same Local Government, (Cr. P. C. s. 49 ) 

The power given by this Section must be strictly observed, and 
therefore if the order of removal is made by any other authority than 
the Local Government, or if the prisoner is removed to any prison 
beyond the jurisdiction of the same Loral Government, Ins detention 
will be illegal and he will be entitled to his release. The subject was 
lately a good deal discussed in a case under the Mutiny Act, 20 Vic. 
c. 13. Under s. 40, the keeper of any prison i 3 authorised, to 
keep any military offender, on the delivery of an order m writing to him 
from the Officer Commanding the Kegiment to which the offender be¬ 
longs. Under s. 41 the Officer who commands the District is authorised 
by an order in writing, to direct the removal of any prisoner under sen¬ 
tence of a Court Martial to be delivered over into military custody for 
the purpose of being removed to some other prison, or place, there to 
undergo the remainder of his sentence. Lieut. Allen was sentenced 
to four yeais’imprisonment, and consigned to custody in the Agra 
Fort. Afterwards the Officer Commanding the District directed that 
he should be removed to England to undergo the remainder of his 
seutence, but the order specified no place of custody. On his arrival 
in England he was placed in several prisons, and ultimately confined 
in the Queen's Prison, under an order from the Commander-in-Chief 
of the Forces. It was held that the keeper of the Queen’s Prison had 
no authority to detain him, since there was no order for his custody 
in that prison either under s. 40 or 41. (in re Allen 30 TJ, QB. 
38.) 

The order made under Cr. P. C. s. 49 should, I conceive, specify 
the place to which the removal is to take place, 

61. In every case,in which a person it* convicted 
of an offence for which he is liable to 
feitiueoTproperty’ forfeiture of all hisproperty, the offend¬ 
er shall bo incapable of acquiring any 
property, except for the benefit of Government, until 
he shall have undergone the punishment awarded, ov 
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the punishment to which it shall have been commuted, 
or until he shall have been pardoned. 

I lln Ur at ton. 

A being convicted of waging war against the Government of India 
is liable to forfeiture of all his property. After the sentence, and 
whilst the same is in force, A’s father dies, leaving* an estate which 
but for the forfeiture, would become the property of A. The estate 
becomes the property of Government. 

The effect of this Section is to combine, for the benefit of the Crown, 
the English doctrines of forfeiture and escheat- Forfeiture only took 
place m reference to property vested in the criminal at the 
time. 

<c But the law of escheat pursued the matter still further For the blood of 
the tenant being utterly corrupted and extinguished, it followed, not only 
(bat; all that be then had should escheat from him, but also that he should be 
incapable of inheriting any thing for the future. This may farther illustrate 
the distinction between forfeiture and escheat If, therefore, a father were 
seized in fee, and the son committed treason and was attained, and then the 
father died, here the land would escheat to the lord , because the son, by the 
corruption of his blood, was incapable to be heir, and there could be no other 
heir during his life; but nothing would be forfeited to the king, for the sou 
never had any interest in the lands to forfeit. (1 Steph. Com 418.) 

Under the above Section the sou would have taken the lands, but 
only for a second of time, in order to pass them on to the Crown- 

It may be necessary to observe that a party who labours under for¬ 
feiture, stands in the way of the descent of property to others just as 
if he were not subject to any such incapacity. 

And therefore, according to English law, the attainder of an elder 
son would intercept the Tights of a younger son, and of all other 
collateral relations, who could only take after him. If therefore he 
cou!4tt°t take for himself, and they could not take in consequence of 
his blocking up the way, the estate necessarily escheated. (1 Stepli. 
Com* 420.) But it may well be questioned whether this would be 
the case with Hindus in Madras, where the sons take, not after but along 
with the father, as his co-heirs. It is to be observed too, that forfeiture 
under the Code has not the effect of corrupting the blood and ex¬ 
tinguishing its power of transmitting inheritable rights. The moment 
the sentence has expired, the stream of inheritance flows on unim¬ 
peded. It is only the personal rights of the convict which are trans¬ 
ferred to Government, by a sort of statutory conveyance, but I conceive 
that Government takes nothing which he could not have assigned away. 
And so it was by English law, that the attainder of the ancestor did 
not prevent the descent of an estate entailed upon his issue, because 
they claimed not from him, but by virtue of the previous gift to them¬ 
selves as his children. (Williams, B. ?. 49.) 

In cases where the crime does not specifically carry with it a forfei¬ 
ture, there may be an express declaration of forfeiture by the Court 
under the succeeding section. This declaration must, I imagine, form 
part of the sentence, and be made at the time it is announced. 
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*62, Whenever any person is convicted ui' an 

Forfeiture of offence punishable with death, the 
property m Tee- Court may adjudge that all his pro- 
punishable with perty, moveable and immoveable, shall 
ae^th, transports- forfeited to Government ; and 

ment. whenever any person shall be convict¬ 

ed of any offence for which ho shall bo transported, 
or sentenced to imprisonment for a term of seven 
years or upwards, the Court may adjudge that the 
rents and profits of all his moveable and immoveable 
estate during the period of his transportation or im¬ 
prisonment, shall be forfeited to Government, subject 
to such provision for his family and dependents as 
the Government may think fit to allow during such 
period. 

63. Where no sum is expressed to which a fine 

. . , . may extend, the amount of fine to 

which the onender is liable is uulimit* 
ed, but shall not be excessive. 

By a. 44 of the Cr. P. C., the Court may order the line or any part 
of it, not exceeding the pecuniary damage and expenses of piosecution 
incurred by the complainant, to be paid to him. But this can only 
be done where If loss” was caused, or some special damage of a 
pecuniary nature has resulted to the complaint by reason of tiro uifemv. 
(ft Bomb. H. C. Cr. c- 43 ) 

Under this Section it is competent to a Magistrate to award the 
whole or any part of a line imposed upon a Police Officer asuompeusa 
lion to the prosecutm, notwithstanding the provision contained in 
12, Act XXIV of 1859, that fines imposed upon Police Officers foe 
misconduct shall be credited to the Police Superannuation Fund* 
(Rules of the Sudder Court, 28th April 1862,3 

It has been ruled by the High Court of Bengal ** that there is no 
mode of compelling a person to whom a fine has been paid as compen¬ 
sation awarded under s. 44 of the Cr. P. C. to refund the same 
on the reversal of the award. The proper course is to hold the amount 
of fine for two months, which will cover the time allowed for appeal* 
ing. If an appeal be preferred, the Appellate Court may, undoes. 
421 of the Cr. P. C. order the sentence to be suspended as to paying 
over the fine to the party injured until after the decision of the ap¬ 
peal. The Court of first instance should always, when an order for 
payment of the fine to the party injured has been made, call the atten¬ 
tion of the Appellate Court to the fact, so that the order for pay¬ 
ment over maybe suspended,” (2 R. C, St C. Giro. 21.) 

Where the Penal Code provides that an offender shall be punched 
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with imprisonment, and shall also be liable“to fine, it is necessary that 
the sentence should include some period of imprisonment, if only a 
moment. Where undei such Sections a fine only was imposed, the 
Court annulled the sentence as being illegal, directed the fine to be re¬ 
turned, and ordered the lower Court to pass a new sentence^ of 
which impiisonment should be either whole 01 a pait. (1 Bombay R. 
C. 4. 34, 39. 4. Mad H- C Appx. 18.) 

G4. In every case in which an offender is senten¬ 
ced to a fine, it shall be competent to 
Se 'nmeut hi cie" Court which sentences suchoffen- 
fauit of payment of der to direc.t by the sentence that, in 
tiue - default of payment of the fine, the 

offender shall suffer imprisonment for a certain term, 
which imprisonment shall be in excess of any other 
imprisonment to which he may have been sentenced, 
or to which ho may be liable under a commutation 
of a sentence. 


Tins Section only applies to convictions under the Penal Code, 
There! orn where a Magistrate inflicted a fine under a. 48 of Act 
XXIV ot 1859, and then as an alternative imposed a term of impri¬ 
sonment under this section, the Madias High Couit quashed the con¬ 
victions. Thev held that undei Act XXIV of 1859 s. 48 be had to 
elect between fine and imprisonment, and if he pieferred the former 
punishment he could only enforce it in the manner laid down by Act 
V of ISfio. (Madras) 3 MadH C. Appx. 9 See also note to a. 70 post. 


65. The term for which the Court directs the 


Limit of term of 
imprisonment for de¬ 
fault m pay incut of 
line, when the ollencc 
ia punishable with 
imprisonment as well 
as fine. 


offender to be imprisoned in default 
of payment of a fine, shall not exceed, 
one-fourth of the term of imprison¬ 
ment which is the maximum fixed for 
the offence, if the offence be punisha¬ 
ble with impiisonment as well as fine. 


u Provided, that in every such case decided by a Magistrate, the period o£ 
imprisonment awarded in default of payment of tbe fine shall in no case ex¬ 
ceed one-fourth of the period of imprisonment which such Magistrate is com¬ 
petent to inflict as punishment for the offence.’* (Cr P. C. s. 45.) 


66- The imprisonment which the Court imposes 
in default of payment of a fine, may 
nebcriptmu ni an- } )e of any description to which the 
Sar"'' wh offender might have been sentenced 
for the offence. 



3 * 


IMPRISONMENT IN' UEFAl'I.I < H FINK 


67. If the offence be punishable with fine only, 
the term for which the Court directs 
Term of imprison- the offender to be imprisoned, in do- 
£ayment o? u tme^ fault of payment of fine, shall not. ex- 
mhen. the offence is, ceod the foil owing scale, that is to say, 
only xorany term not exceeding two months 

when the amount of the fine shall 
not exceed fifty Rupees, and for any term not exceed¬ 
ing four months when the amount shall not exceed 
one hundred Rupees, and for any term not exceed¬ 
ing six months in any other cases. 

68. The imprisonment which is im- 
snch lmpiisoa- riosed in default of payment of a fine 

meet to terminate ,, , * , , * J ^ 

upon payment ot the shall terminate, whenever that fine is 
fin0, either paid or levied by process of law. 

69. If, before the expiration of the term of‘ impri¬ 
sonment fixed in default of payment. 
Termination of such a proportion of the fine be paid or 
upon iiayment me of levied that the term of imprisonment 
groportionai part of suffered in default of payment, is not 
less than proportional to the part of 
the fine still unpaid, the imprisonment shall terminate. 

lllustntiion . 

A is sentence:! to a fine of one hundred Rupees, and to four 
mouths imprisonment in default of payment lien*, if seventy-five 
Rupees of the fine be paid or levied before the expiration of one mouth 
of the imprisoumsnt, A will be discharged as soon as the first month 
* has expired. If seventy-five Rupees be paid or levied at the time of 
the expnation of the first mouth, or at any later time while A conti¬ 
nues in imprisonment, A will be immediately discharged. If fifty Ru¬ 
pees of the fine be paid or levied before the expiration of two month* 
of the imprisonment, A will be discharged as soon as the two month* 
are completed. If fifty Rupees be paid or levied at the time of the ex¬ 
piration of those two months, or at any later time white A continue* in 
imprisonment, A will be immediately discharged. 

70. The fine, or any part thereof which remains 
unpaid, may be levied at any time 

ed r ;lthm ay 6 bC y^ Of 

or »t, any time dur- the sentence, and if, under the sen- 
prf S onm«™ of im ' tenco > offender be liable to impri¬ 
sonment for a longer poriod than six 
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years, then at any time previous to the expiration of 
t, ... . _ , that period ; and the death of the of- 

not to discharge tender does not discharge from the lia- 

liabiiity retty fr ° M ^ilityany property which would, after 
liisdeath, be legallyliableforhis debts. 

It has been ruled, by the High Court of Bengal fe that a* 70 refers 
exclusively to cases which have been dealt with under the Code, and 
that fines inflicted for offences punishable under other special and local 
laws die not within the piovisions of that Section, unless its opeiation 
be specially extended thereto. (5 R. J. k P 213 ) 

The imprisonment which the Court is authoiised to impose in de¬ 
fault of payment, is intended as a punishment for non-payment, not as 
a satisfaction and discharge of the amount due. The object of ss. 

G4—70 is explained by the authors of the Code, as quoted in ilhe 
Commissioners’ Second Keport 1847, § 487. 

et But we do not mean that this imprisonment shall be taken m full satis¬ 
faction of the fine We cannot consent to permit the offender to choose 
whether he will suffer in person or in his property. To adopt such a course 
would be to grant exemption from the punishment of fine to those very per¬ 
sons on whom it is peculiarly desirable that the punishment of fine should 
he inflicted, to those very persons who dislike that punishment most, and 
whom the apprehension of that punishment would be most likely to restrain. 
We theretore propose, that the imprisonment which an offender has under¬ 
gone shall not release him from the pecuniaiy obligation under which he 
lies. His person will, indeed, cease to be answerable for the fine. But his 
propeity will for a time continue to be so. What we recommend is, that 
at any time during a certain limited period, the fine may be levied on hxs 
effects by distress (s. 70.) If the fine is paid or levied while he is im¬ 
prisoned for default of payment, his imprisonment will immediately 
terminate, (s. 08), and if a portion of the fine be paid during the imprison¬ 
ment* a proportional abatement of the imprisonment will take place,” 

<s. e».) 

Fines are to be enforced by the issue of a warrant for the levy of 
the amount, by distress and sale of any moveable property belonging 
to the offender, which may be found within the jurisdiction of the 
Magistrate of the District (Cr, P, C. s. 61.) Such warrant may 
be executed within the jurisdiction of the Court that hsueS it, and 
it shall authorise the distress anrl sale of any moveable property J 
belonging to the offender, without the jurisdiction of the said Court, 
when indorsed by the Magistrate of the District in which such pro¬ 
perty is situated. (Act VEli of 186*9.3.61.) 

This mode of levying the flue may be adopted, even though the 
offender has undergone the full term of imprisonment to which he has 
been sentenced in default of payment of the fine, (6 R. J. & P. 116.) 

71. Where any thing which is an offence is made 
T . , .. up of parts, any of which parts is it- 

ment* 1 of° tffence self an offence, the offender shall not 
punished with the punishment of 
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more than one of such his offences unless it be so 
expressly provided. 

Illustrations . 

(а) A gives Z fifty strokes with a stick. Here A may have commit¬ 
ted the offence of voluntarily causing hurt to Z by the whole beating, 
and also by each of the blows which make the whole beating up. If A 
were liable to punishment for every blow, he might bo impuaoned for 
fifty years, one for each blow. But he is liable only to one punish¬ 
ment for the whole beating. 

(б) But if, while A is beating Z, Y interferes, and A intentionally 
strikes Y, heie, as the blow given to Y is no part of the act whom* 
by A voluntarily causes hurt to Z, A is liable to one punishment for 
voluntarily causing hurt to Z, and to another for the blow given 
tcrY. 

But where a person is convicted at the same time of two or more 
offences punishable under the same or different Sections of the Penal 
Code, he may be sentenced to several penalties on each, '* such penal¬ 
ties, when consisting of imprisonment, to commence the one after the 
expiration of the othei. And it shall not be necessary for the Court, 
by Teason only of the aggregate punishment for the several offences 
being in excess of the punishment which such Court is competent to 
inflict on conviction of a single offence, to send the offender for trial 
befoie a higher Court. Provided that in no case shall the person be 
sentenced to imprisonment for a longer period than 14 years, and pro¬ 
vided also that if the case be tried by a Magistrate, the punishment 
shall not in the aggregate exceed twice the extent of the punishment 
which such Magistrate is by his ordinary jurisdiction competent to in¬ 
flict ** (Cr. P. C- s. 46.) The limit of 14 years fixed by this Section 
refers to sentences passed simultaneously, or upon charges which arc 
tried simultaneously. It does not apply to cases of offences commit¬ 
ted by persons who are already undergoing sentence of imprisonment. 
(3 R, C. C. CR. 5.) 

See also as to sentences on escaped convicts and prisoners already 
under sentence. Cr, P. C. ss. 47-48, 9 Geo. IV. c. 74, a. 23. Act 
XVIII of 1862, s. 39. 

Where the offences with which a prisoner is charged are parts of the 
i same continuous transaction, as for instance, house-breaking and theft, 
it has been ruled by all the High Courts that the offender cannot 
be punished for both separately, but should be sentenced under a* 454 
lor 457 as the case might be, (Rulings of the Madras High Court, 
11862 St 1863 : 4 E, J & P. 415. 1 Bomb H. C, 870 

Similarly it has been decided that cumulative sentences cannot be 
given on charges of possessing stolen property under s. 411 and 
of voluntarily concealing the same property under s. 414; (4 R. 
J & P. 122. 4 Mad H- C- Appx* 14) of theft under s* 379 and of 
receiving or retaining it under s. 411 ; (4 R. J & P. 563,1 B. G. 
C. Circ. 20} of making a false charge under s. 211 and of falsely 
swearing to the same matter uuder s, 193 ; (5 R, S' k V t 138) o i 
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culpable homicide,, and of being a member of the unlawful assembly 
by whom the homicide was committed ; (3 R. C. C. CR. 9.1 of crimi¬ 
nal intimidation, with a threat of causing the death of a person under 
s. 506, and of criminal intimidation by posting up an anonymous com¬ 
munication against the same person under s- 5 07 (4 Bomb. H. C Cr. 
13.) So also where a particular section provides for the union of 
several criminal nets, e g. guevous hurt committed in the act of 
house-breaking under s* 460, the pnsonei ought to be indicted under 
it, and not for the separate offences of house-breaking and causing 
hurt under ss. 257 and 324 (4 R J. & P. 360 .) 

Where however a prisoner was charged with cutting down, and 
carrying away a tree, the Bombay Couit held that lie might be pun¬ 
ished on separate charges for mischief and theft, as the mischief was 
complete before the theft could have commenced. [3 Bomb. H, C. 
416. Sed quaere /.) And 30 it has been laid down, that the offences'Mf 
rioting, armed with deadly weapons, under s. 148, is different from 
that of stabbing a person on whose premises the riot takes place, un¬ 
der s. 324 ; (3 R C. C. OR. 34) and that the offence of kidnap¬ 
ping under s. 463 is distinct from that of selling a minor for the pur¬ 
pose of prostitution under s. 372, (3 R. C. C CR. 37) and that sepa¬ 
rate sentences may be passed for each offence. 

Where a prisoner is convicted of several offences, and receives upon 
each a sentence which, it standing alone, would not be open to appeal 
under s, 411, ot the Cr. P- C. the sentences cannot be taken together, 
as if they foiraed one sentence, so as to give an appeal. (1 B. A. Cr. 3.) 

72. In all cases in wliick judgment is given that 
a person is guilty of one of several 
offences specified in the judgment, 
but that it is doubtful of which of 
these offences he is guilty, the offender 
shall be punished for the offence for 
which the lowest punishment is pror 
vided, if the same punishment ds not 
provided for alL 

This Section points to a difficulty which has hitherto been without 
lemedy. An indictment may contain several counts, each charging 
a distinct offence » for instance, a simple assault, an assault with intent 
to wound, and an assault with intent to rape. In strict logic, no con*- 
viction ought to take place until the verdict can state which of the 
offences was perpetrated, and if it cannot be stated which of them, then 
it cannot be alleged with certainty that any one of them in particular 
was committed, and if so, there ought*to be an acquittal. Juries 
always get out of the difficulty by returning a general verdict of guilty* 
which they are told they may do, if they are of opinion that any offence 
charged in the indictment has been accomplished, and they cannot be 
asked to state whirii was effected. Now, however, a Judge will be au- 


Puniahmeut of 
a person found 
guilty of one of 
several offences, the 
judgment stating 
that it is doubtful of 
whuh. 
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ifiorised to find that the prisoner is guilty upon some one, but he is 
doubtful upon which of the counts, and the sentence will then be given 
as if he had been convicted on the least aggravated charge. 

It will be observed that to authorise a conviction under this Section, 
the doubt must be as to which of the offences the accused has com¬ 
mitted, not whether he has committed either. As the Commissioners 
observe (Second Repoit, 1847 § 527.) 

f * Bat it is to be remembered that, according to the supposition, the mam 
facts which, constitute the corpus delicti are proved^ and that the doubt re¬ 
lates to some incidental point, which is of a quality important only as deter¬ 
mining whether the offence falls technically uuder one designation or an¬ 
other ; as for example, where a man is charged with theft, but a doubt ia 
raised by the evidence whether the party had not the property in trusts 

In Bengal and latterly in Madras, it has been held, that where a 
prisoner has made two contradictory statements, and theie is nocounter- 
balancing evidence to show which of them was false, he may be con¬ 
victed upon an alternative finding that he gave false evidence in one 
or other of the two statements. [2 R. C. C. CR 49, 4 Mad. H, C, 51.) 

See Cr. P- C. s 242 as to the indiciment, where th^ nature of the 
crime is doubtful, and s. 382. cl. 5, for an alternative finding and 
sentence. 

73, Whenever any person is convicted of an of¬ 

fence for which under this Code the 

Solitary confine- Court has power to sentence him to 
™ 6at ' rigorous imprisonment, the Court may, 

by its sentence, order that the offender 
shall he kept in solitary confinement for any portion 
or portions of the imprisonment to which he is sen¬ 
tenced, not exceeding three months in the whole, ac¬ 
cording to the following scale, that is to say— 

A time not exceeding one month, if the term of im¬ 
prisonment shall not exceed six months. 

A time not exceeding two months, if the term of 
imprisonment shall exceed six months and be less 
than a year. 

A time not exceeding three months, if the terms 
of imprisonment shall exceed one year. 

74. In executing a sentence of solitary confine¬ 

ment, such confinement shall in no 
confinement. 80 ^* 1 ^ case ex ceed fourteen days at a time, 
with intervals between the periods of 
solitary confinement of not less duration than such 
period; and when the imprisonment awarded shall 
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* 

exceed three months, the solitary confinement shall 
not exceed seven days in any one month of the 
whole imprisonment awarded, wi,th intervals between 
the periods of solitary confinement of not less dura¬ 
tion than such periods. 

75. Whoever, having been convictedof an offence 
punishable under Chapter XII or 
persons convicted, Chapter XVII of this Code with im- 
after a pi emus prisonment of either description for a 
offence punishable term ot three years or upwards, shall 
with three years’ guilty of any offence punishable 
xmpmonmen un( } er either of those Chapters with 
imprisonment of either description for a term of three 
years or upwards, shall be subject for every such 
subsequent* offence to transportation for life, or to 
double the amount of punishment to which he would 
otherwise have been liable for the same ; provided 
that he shall not in any case be liable to imprison¬ 
ment for a term exceeding ten years* 

The previous offence must have been comnfftted since the Penal 
Code came into operation, so as to have been punishable under it* 
Therefoie a previous conviction for theft committed in 1860 was held 
not to authorise increased punishment under s. 75. (5 R. J & P* 152* 
1 R. C* C. Or* R. 60.) Nor can the enhanced punishment be awarded, 
where the offence subsequently committed is merely an attempt to 
commit an offeree punishable under Chapter XII or XVII. or an abet¬ 
ment of such an offence- (Ruling of Mad. H, Ct. 1864 on s, 75.) 
It has also been decided in Bengal that the subsequent offence must be 
one committed after release from prison upon the previous conviction; 
the liability to enhanced punishment for the second offenc# being 
a on the ground that the sentence already borne has had no effect in 
preventing a repetition of crime, and has been, therefore, insufficient as 
a warning.” Therefore, where a prisoner committed several offences, 
which were made the subject of several trials, the last trial taking place 
a few weeks after those preceding it, while the prisoner was still under¬ 
going his sentence, the Court held that such convictions could not be 
charged under s. 75. (1 R. C* & C- Cr. R, 60.) 

See also note to form of indictment. Book XI. 
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CHAPTER IV. 

GENEBAL EXCEPTIONS. 


76. 


Act done by a 
person bound, or 
by mistake of fact 
believing himself 
bound bylaw 


Nothing is an offence which is done by a 
person who is, or who by reason of* 
a mistake of fact and not by reason 
of a mistake of law, in good faith be¬ 
lieves himself to be, bound by law 
to do it. 


Illustrations. 

# {a) A, a soldier, fires on a mob by the order of his superior Officer, 
in conformity 'with the commands of the law. A has committed no 
offence. 

(&) A, an officer of a Court of Justice, being- ordered by that Court 
to arrest Y, and, after due inquiry, believing 2 to be J", arrests Z. A 
has committed no offence. 

77. Nothing is an offence which is done by a 
Act of Judge Jud gf; when acting judicially in the 

when acting judi- exercise of any power which is, or 
i^hich in'good faith he believes to be 
given to him by law. 

The word “Judge 35 is defined by s. 19- 

Accordingly this Section doe3 not protect a committing Magistrate. 

78. Nothing which is done in pursuance of, or 

Act done pureu- whicl ] is warranted by the judgment 
aut ta the judg- or order ol a Oourt oi Justice, if done 

“o "rtVjuttiw * whilst sucil judgment or order remains 

Court tf Justice. ^ ^ . g ^ not ^ thstanding 

the Court may have had no jurisdiction to pass such 
judgment or order, provided the person doing the 
act.in good faith believes that the Court had such 
jurisdiction. 

The phrase €t Court of Justice 55 is defined by s, 20. 

79. Nothing is an offence which is done by any 

A , , . person who is justified by law, or who 

person jue.titied, or reason ol a mistake of fact and not 
by reason of a mistake of law, in good 
justified by law. faith believes himself to be justified 
by law in doing it. 
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* Illustration. 

A se^s Z commit what appears to A to be a murder. A* in the ex* 
wise, to the best of bis judgment exerted in good faith, of the power 
which the law gives to all persons of apprehending murderers in the 
fact, seises Z, n> order to bring Z before the proper authorities. A has 
committed no offence, though it may turn out that Z was acting in ’ 
self-defence- 

Chapter IV aims at embracing al I those exceptional circumstances 
which may render lawful an act which upon its face appeared to be 
unlawful. This chapter must be lead along with all the other chapters 
of the Code which ireat of unlawful acts. For instance, s, 299 states 
that * — 

** Whoever causes death by doing an act with tbe intention of causing 
such bodily injury as is likely to cause death, commits the offence of culpa¬ 
ble homicide.'' * 

This Section taken by itself would impose the penalties of murder 
upon a surgeon, who properly pel forms a dangerous operation which 
results in deafh. Modified by the exceptions in this chapter, such 
consequences are, to a great extent (ihough not, in my opinion, entire¬ 
ly) prevented* 

Sections 76 to 79 relate to the cases of persons who are, or who 
justifiably believe themselves to be, acting under the authority of law. 

Where a party actually is bound by law, or justified by law, in doing 
a particular act, of course there can be no more question upon the 
point. By the very force of the terms, he is doing that which is law¬ 
ful. Occasionally however a difficulty may arise, where the law under 
which he act? is of an exceptional character, and opposed to the ordi¬ 
nary t** Of the country. This may take place where the ordinary law 
is suspended, either by the interposition of a foreign or over-ruling 
power, or by some special act of tbe sovereign. 

The effect of foreign conquest is to annul or suspend the ordinary- 
sovereignty of the conquered country, and while the occupation lasts, 
the laws of the subject state can no longer be rightfully enforced, or 
be obligatory upon the inhabitants, who remain and submit to the 
conquerors- No o\ her laws can, in tbe nature of things, be obliga¬ 
tory upon them, for where there is no protection or sovereignty, there 
can be no claim to obedience. (Per Mr. Justice Story, cited 3 PbiB* 
Int. Law 737-30.) In cases of civil war there is greater diffi<?d!4y> 
for the first stage of a civil war is always, and necessarily* terreM 
rebellion, and those who take part in, or aid it, rebels ana traitors. 
But it is quite clear that with respect to civil wkr also, obedience 
involves sovereignty, and sovereignty is tested by protection- Dr. 
Phillimore says.— 

<« The camo supposed h always one of ninety aud difficulty. It would 
rather seem as a matter of speculation, that when an old Government is so far 
overthrown that another Government entirely claims, and at least partially 
exercise* the jurisdiction which formerly belonged to it, that the individual 
is left to attach himself to, and to become, by adoption at leant, the subject 
of either Governments. The analogy under which it xs most just to range 

6 
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such cases has been thought to be that which has just been discussed, viz, 
the rule which applies to cases of foreign conquest, where those onlyjare 
bound to obedience and allegiance who remain under the protection of the 
Conqueror, 0 (3 Phill. Int. L. 739.) 

Upon this principle, during the recent mutiny, the inhabitants of 
Delhi would have been perfectly justified in paying taxes to, ami obey* 
ing the commands of the king of Delhi, but it would have been other¬ 
wise at Agra where British rule was still maintained* So long ago 
as the year 1494, the same pnnciple was asserted in the Statute 11, 
Hen. VII. c. 1, which pronounces all subjects excused from any penalty 
or forfeiture, which do assist or obey a king de facto, 

A much more difficult question arises, when the defence is that the 
matter complained of was an Act of Stale, done under the immediate 
orders of the Sovereign. Heie, the defence takes the shape not of a 
justification, but of a plea to the jurisdiction, for, if the defence 
is made out, no municipal tribunal can take cognizance of the matter. 

It would probably be impossible to define the term te Act of Stale/' 
as from its very nature such acts are of a very exceptional character 
No act will bear this character unless it is done by the State, in its 
corporate and sovereign character, for some state purpose, and rests 
avowedly upon grounds higher than Municipal law. Such acts gene* 
rally take place in time of war, but not necessarily so, the existence of 
a war being marely the strongest possible evidence that the state is 
acting in its sovereign capacity. Upon this ground, no action will lie 
in any Municipal Court for false imprisonment, or any other act which 
takes place in consequence of the captuie of a ship as prize, even 
though the ship be ultimately acquitted, and the seizure declared by 
the prize Court to be illegal. (LeOaux u. Eden, 2 Doug. 591, Lind ov. 
Rodney, 2 Doug. 613.) In a letter case, the facts were as follows 
After the overthiow of the Pciahwa in 1 818, the Bnfh.li tiovmirnenL 
seized his territory. The Governoi D f tho Port of Kyegur summlmd 
it, and was allowed tD letiie to Poonah where he lived under military 
surveillance. During his lesidence a quantity of treasure found in 
his house was seized by the Bombay Government as being public pro¬ 
perly ^The seizure was made in July. ThePeishwa had surrendered 
in June, but the Mahratta forces were not finally subdued till Decem¬ 
ber. It was admitted that Poonah had been for some months m the 
undisturbed possession of the provisional Government, ami that Courts 
of Justice under the authority of that Governwent were sitting for tho 
administration of law. An action brought by the executor of the 
Governor of Ryeghur was declared untenable by the Privy Council * 
Loid Tcnteulen said *— ‘ " * 

/ \Ve think the propei character of the transaction was that of hostile 
seizure made, if not jl ft grant e yet ces^ante regard being hod 

both to the tunc, the place, and the peison, and consequently that the Muni¬ 
cipal Court had no jurisdiction to adjudge upon the subject; but that, if 
anything was done amiss, recourse could only be had to this Government for 
redress M (Elphinatone v . Bedreechund, 1 Knapp. 316, $60.) 

The same principle was maintained in two cases in which the 
Madras Government were defendants, The first was a case of 8yf.il 
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Ally v. E. 1. Co* (7 M. I. A. SSS.'I Thera the bill alleged that the 
plaintiffs ancestor held an Altumgah Jaghire under grant from 
the Nabob of the Carnatic, That after the treaty ofl 801, the E. 1. Co- 
assumed the Government of the Carnatic, and thereupon ordered 
all sunnuds under which the Jag hires were held to be sent into the 
Collector, for the purpose of examining into the titles under which they 
were claimed, but expressly promised to restore all such Jaghires to 
the persons foun^l to be entitled* The plaintifl further alleged that 
Altumgah grants were perpetual, and not resumable by the Sovereign, 
and complained that the E. I. Co. had granted away the Jaghire to a 
person not lawluily entitled to it. The Supreme Court decided that 
the grant by the Nabob was perpetual and valid, and decieed for the 
plaintiff, but this decree was levvrsed on appeal by the Privy Council* 
who said in giving their judgment; (p. 377.) 

“ Their lordships are of opinion, that the treaty in question did vest tip 
rights of sovereignty in the JS. I. Co , and that the E. I. Co., in the exercise 
of what they considered their light of sovereignty, resumed the Jaghire in 
question, and granted it to Khuttee Moolah Khan, not m the form of the 
original grant to his father, but in terms totally different, being for life only; 
ana that they reserved to themselves the eayer and other revenue duties. It 
is In effect the same thing, as an act of sovereignty, as if it had been granted 
to a mere stranger, and no further confirmation of the title of Assim Khan 
than if such a grant had been made* Their loidbhips therefore are of opinion 
that the Supreme Court of Madras had no authority to question an act of 
'toveroignty exercised on the part of the K. I. Co.” 

The next case was that of Karaachee Boye v E X. Co., (7 M. 1. A. 
476) which aiosa out of the annexation of the Raj of Tanjore. The 
Eajah died in 1855 leaving no male descendants, and in 3856 the 
Court of Directors dnclared the dignity of the Rajah of Tanjore to be 
extinct* A Commissioner was sent clown to Tanjore for the purpose 
of making the necessary arrangements. He informed the family that be 
intended to take possession of all the public property of the State,, 
and availing himself of the presence of some British troops he entered 
the Port, and put his seal upon all property, public and private* A bill 
was filed by the personal representatives of the late Bajah* in which 
they acquiesced in the seizure of the public property, bnt claimed to be 
entitled to an account of the personal property. As in Syed Ally’s case, 
the Supreme Court decreed for the plaintiff, but this decree was re* 
versed on appeal by the Privy Council. Their judgment is import¬ 
ant as showing, that not only the act of State itself, but every tot 
which is incidental and accessory to its completion is protected front 
Municipal jurisdiction. Their lordships said ;—(p. 53L) 

u The next question is, what is the real character of the act done i® tiife 
case ? Was it a seizure by arbitrary power, on behalf of the Crown o£ Great 
Britain, of the dominions and property of a neighbouring State, aft aefc not 
affecting to justify itself on ground* on Municipal law f or w it* in whole, 
or in part, a possession taken by the Crown under colour of legal title of the 
property of the late Rajah of Tanjore, in trust for those who by law might 
be entitled to it on the death of the lost possessor ? If it were the latter 
the defence set up, of course, has no foundation. 7 ’ 

Their lordships answered part of thS question by showing that the 
assure could not be justified on any ground of legal title, and thea 
proceeded to sey Mp. 536.) 
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* " It is clear frnm'Mr. Forbes’ Report to the Madras (Smernnunit of what 
took place on the occasion, that though no resistance was by th« 

family of the Rajah, or the inhabitants of the fort, to the seizure of the ttnj 
and of the place and property of the Rajah, it was regarded mi both aides 
as a meie act of power, not resisted because resistance would have been vain. 
4 Much sorrow/ he says, 4 ivas expressed, and much grief was shown ; but 
all submitted at once to the authonty^of the Government, and placed them 
selves in its hands.” * 

lt It is by these acts of Mr Forbes that the E. I, Co, is in possession of 
whatever it holds now claimed by tliB respondent. The acts of Mr Km bos 
were approved by* the Governor of Madias by a Minute dated the21st of 
October 185b, and they are adopted and ratified by the appellants in their an 
£wer in this Suit 11 

"What property of the Rajah was within the authority given to Mi, 
Forbes, and what may be the consequence of any seizure in excess of that 
authority, we will consider under the next head ,* but that the seizure was 
an exercise of Sovereign power effected at the arbitrary discretion of the 
Company, by the aid of military force, cau hardly admit of doubt, 1 * 

<4 But then it is contended, that there is a distinction between the public 
and private property of a Hiudu Sovereign and that although, during his 
life, if he be an absolute monarch, lie may dispose oF all alike, yat on his 
death some portions of his property, termed his private property, will goto 
one set of heirs, and the Raj with that portion of his property, which is 
called public, will go to-the succeeding Rajah , 9 

Ct It is vary probable that this may be so ; the general rule of Hindu in¬ 
heritance is partibility , the succession of one heir as in the case of a Raj, ih 
the exception. But assuming this, if the Company in the exercise of their 
Sovereign power, have thought fit to seize the whole property of the late Ra¬ 
jah, private as well as public, does that circumstance give any jurisdiction 
over their acts to the Court at Madras 1 If the Court cannot enquire into the 
act at all, because it is an act of State, how can it inquire into any part of if, 
or afford relief on the ground that the Sovereign power has boon exercised 
to an extent which Municipal law will not sanction P* 

<l The result, in’ their Lordship’s opinion, is that the property now claimed 
by the Respondent has been seized by the British Government, acting as a 
Sovereign power, through its delegate the E. I. Co : and that the act so 
done* with its consequences, is an act of State over winch the Supremo Court 
of Madras has no jurisdiction.’ 1 (See another case arising out of a later 
stage of the same transaction 3 Mad. H. C. 424*) 

The last case on the subject was that of the Rajah of Ooorg t?* E.LCo, 
(30 L* J. Ch. 226* 29 Beav. 300.J There, the Rajah sued the 
E, I- Co. for the Tecooery of two promissory notes, which had bee** 
taken from him in war, and which he alleged that the Company etU4 
held in trust for him. The Master of the Rolls said * 

et If this can be fairly reprasented to be an instance of a foreign power 
taking prisoner an enemy, by means whereof, and while bo holding him, ob¬ 
taining possession of documents which established his right to recover bin 
debt due to him in his private capacity, then it is clear that the Plaintiff is 
entitled to relief, and the circumstances that the defendants constitute both 
the conguenug power andthe debtor, does not in any manner vary the ques¬ 
tion But if the notes were the property of the plaintiff in his character of 
Rajah, and if they were taken possession of by the defendants in the axes* 
owe of their Sovereign and political power, then this Court .cannot interfere.” 

By 21 Geo. Ill, c. 70. as. 1 Sc 2 it was provided u that the Go¬ 
vernor General and Council of Bengal shall not be subject, jointly or 
severally* to the jurisdiction of the Supreme Court of Port William in 
Bengal, for or by reason of any act^or order, or any other matter or 
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thing whatsoever* counselled, ordered or done by them in their pubhcf 
capacity only, and acting as Governor General in Council/’ And 

that if any person or persons shall be impleaded in any action or 
process, civil or criminal, in the said Supreme Court, for any act or acts 
done by the order of the said Governor Gcaeral in Council in writing* 
he or they may plead the general issue, and give the said order m 
evidence , which said order, with proof that the act or acts done has or 
have been done aeccmliugto the purport of the same, shall amount to 
a sufficient justification of the said acts, and the defendant shall be fully 
justified, acquitted and discharged from all and every suit, action, and 
process whatsoever, civil and criminal, in the said Court/’ 

The parties were still, however, liable to the jurisdiction of the 
English Courts (Ibid, ss, 4-G. See. llcg. v. Eyre. 3 LR. QR. 487,) 

There is no similar Statute as to the Courts of Madias and Bombay; 
but their charters provide, (Madras Charter, ss. 23 & 35. 2 M, Di£. 
604. 617. Bombay Charter, ss. 30 & 45. 2 M. Dig. 654. 566) that 
it shall not “ be competent for the said Court to hear or determine, or 
to entertain or exevcise jurisdiction in any suit against the Governor 
General of Port William, or the Governor or any of the Conncii of the 
said settlement, for or on account of any act or order, or any other 
aot, matter, or thing whatsoever, committed, ordered or done by them 
m their public capacity, or acting as Governor General, or Governor 
in Council /* also that neither of such Courts shall be competent to 
bear, try and determine any indictment or information against the Go¬ 
vernor General, or the Governor or any of the Council of the respective 
settlements, not being for treason or felony. 

Before leaving the subject of acts of state, it is necessary to observe 
that an ad which would possess this character* if expressly ordered bjr 
theOrowfc, will become such by a subsequent ratification. This was 
so laid down in the oaseofBuronc. Denman, 2 Etch. 167, and was 
approved in thO case of Kamachee Boye v. E. I, Co. above referred to. 
There the defendant, who was in command of a cruiser off the coast of 
Africa, seized and burnt a barracoon belonging to the plaintiff, who 
was a Spaniard carrying on a trade in slaves, and carried away his 
slaves. This procedure was not warranted by his instructions, but 
was approved of by the British Government when reported. *It was 
held that this approval converted the act into an act of state, for 
which the Crown alone was responsible, and was beyond the reach of 
any Municipal tribunal. It was also held that such ratification might 
be communicated by either a written or parol direction from the proper 
department, just as an original order might have been. 

All the cases oited upon this head have been instances of civil actions, 
but the rule would be exactly the same if the proceeding were of a 
criminal character. For instance, if the Spanish slave-dealer had re¬ 
sisted, and been fired on, and killed, the same reasons which made a 
civil action inadmissible would have served as a defence for Captain 
Denman on an indictment for murder. 

The first illustration appended to s. 76 gives rise to what is occa¬ 
sionally a difficult question, viz, how far a soldier is justified by plead* 
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tog the commands of Ms superior officer. Those commands may be 
legal or illegal, and if the latter, they may be believed to be legal, or 
known to be illegal. The first and last of these cases can create no 
doubt. If the command is legal the act is legal, and would have 
been so even without the command. The illustration in question 
states that the soldier fired upon the mob, not only by the order of Ins 
superior officer, but in confoimity with the commands of law. If a 
soldier is put to guard a treasury, and it is attacked by a mob who 
cannot be kept oil: in any other way, he is authorised to lire on them 
under s. 103, even without orders. On the other hand if the order is 
illegal, and is known to be such, the command will be of no avail. 
For instance, if a police peon were to plead the order of his Jemadar, 
as an excuse for torturing a prisoner to make him confer, such an ex¬ 
cuse would be clearly untenable, and the rank of the officer who gave 
the order would make no difference. The intermediate case is the 
oftly one of any real difficulty; what is the position of a policeman or 
soldier who obeys or tiers of his officer, which he iu good faith be¬ 
lieves to be legal, and therefore binding upon him, but which turn out 
to be illegal ? For instance, suppose a Magistrate foibids a caste 
procession, and the caste persist in carrying it out, and flic Magistrate 
finding his police peons insufficient to check the progress of the pro- 
oession, calls out the military and directs them to fire, and lira# mm 
lost. Wh$fc is the position of the soldier ? Here it is plain that the 
Magistiate has taken upon himself to direct the infliction of capital 
punishment upon persons, who could legally only be punished with 
six months’ imprisonment under s. 188. His act then would, accord¬ 
ing to English law, be murder, and that of the soldiers who obey 
him, however innocently, would be no less. And so it was kid down 
in the case of R. v. Thomas 1 Russ. 823, that if a ship’s sentinel shoot 
a man, because he persists in appioaching the ship when he has been 
ordered not to do so, it will be murder unless such an act was necea- 
sary for the ship’s safety. And it will be murder though the sentiual 
had orders to prevent the approach of any boats,—had ammunition 
given to him when be was put on guard,—and acted under the mis¬ 
taken impression that it was his duty. The prisoner was seatjael on 
board of the Achille, when she was paying off. The orders to him from 
the preceding sentinel were to keep off all boats, unless they had offi¬ 
cers with unifouos in them, or unless the officers on deck allowed them 
to appi oach : and he received a musket , three blank cartridges , and 
three balls. The boats pressed, upon which he called repeatedly to 
them to keep off but one of them persisted and came close under the 
ship : and he then fired at a man who was in the boat, and killed him* 
It was put to the jury to find, whether the sentinel did not fire under 
the mistaken impression that it was his duty; and they found that he 
did. But, a case being reserved, the Judges were unanimous that it 
was nevertheless murder. They thought it however a proper case for 
a pardon ; and further they were of opinion, that if the act had been 
necessary for the preservation of the ship, as if the deceased had been 
stirring up a mutiny, the sentinel would have been justified* A similar 
question arose in Ireland in 1852. A party of soldiers were escorting 
a body of voters into an election at Six Mile Bridge in the County 
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Clare, The mob tried to carry away the voters, and the officer in 
command ordered the soldiers to fire, and several of the rioters were 
killed. Several of the soldiers were tried for murder, and Mr, Justice 
Perrin directed the jury, that soldiers were merely armed citizens, and 
that the orders of their officers did not justify any acts of violence, 
unless the orders themselves were legal. In that case however great 
violence had been used by the mob, and the jury found the prisoner 
not guilty, probably being of opinion that the lives of the parties 
whom they were escorting were in danger. 

The Scotch law takes a more lenient view of the position of soldiers. 

M. Alison says (Crim. Law, p. 673.) 

“The expreas command of a Magistrate or Officer will exonerate an inferior 
officer or auldier, unless the command be to do something plainly illegal, or 
beyond his known duty.*’ ^ 

Then after pointing out the peculiar position of a soldier, who is 
“ subjected to a peculiar and peremptory code of laws, armed with 
powers of extraordinary severity, for the purpose of enforcing ou his 
part the most implicit obedience to command,” he proceeds— 

“It will require, therefore the very strongest case to subject a soldier to 
punishment for what be does m obedience to the distinct commands of his 
commanding officer. But still this privilege must have its limits; it is con- 
imod to what ia commanded in the course of official duty, and which does not 
plainly and evidently transgro?;* its limits. For, what it an officer command* 
private soldier to commit murdoi, or to steal, or to aid hun in a rage, oi if 
he order a Hie of soldiers to fire on an inoffensive multitude, certainly in none 
of these caaes will the privates be exempted if they yield obedience to Snob 
criminal mandates-”—(See also Alison Crim. L. 31), 401.) 

According to this view the soldier’s exemption depends upon his 
opinion of the legally of the act, and if the order is given ,<r in the 
course of official duty, end does not plainly and evidently transgress 
its Smite* * that is, if he honestly falls into an excusable mistake of law, 
he will be protected* But this is evidently not the view taken by the ^ 
framers of tb© Code, His mistake, if be labours under one, must be 
a mistake of fact, and not a mistake of law. If be erroneously sup¬ 
poses his superior officer to be authorised to issue orders which are 
illegal, he will be guilty, and his mistake can only go in mitigation 
of punishment, or as a ground for an absolute pardon. 

Even the orders of the Supreme Government of India would be 
no justification of an unlawful act, unless under circumstances which 
constituted the entire transaction nn act of state. (Rogers e. Ragen- 
dro Dutt. 8 M. I. A. 180, but tee 21 Geo. Ill c. 70 ante, p, 44,.) 

In no case, however, would such acts as the above be murder, if 
done bond fide by a public servant, in the discharge of bis public duty, 
though in excess of bis legal powers ; they would be culpable homi¬ 
cide. (a. 300. Exception 8*) 

On the other hand it is easy* to conceive a case where a party might 
under a mistake of facts conceive himself justified in firing into a crowd, 
and would be excusable if he did so. Where the military are called out 
to check a riot, if it is proceeding to such a height as endangers life 
or property, end cannot be checked by milder means, or if an attempt 
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*to arrest the ringleaders is resisted by force, ami their capture can in 
no other way be effected, it would be lawful to use fire-arm*. A 
i vigorous use of powder and ball might have stopped the Frenrn 
! Revolutions of 1789, 1830, and 1848, and certainly would have stop¬ 
ped the Gordon and Bristol riots. If then the officer in command, 
erroneously conceiving such a state of things to exist, orders Jm men 
to fire, and if a soldier, honestly and with good reason believing lu» 
life or those of others to be in danger, kilts a man, that act will be 
justified under s. 7B 

No doubt, as Mr. Alison says, the position of a soldier ** a *f r y 
hard one. He js placed between the penalties of two laws, the Cavil 
and Military. But there is no help for it. This is one of the draw¬ 
backs of his position, and the safety of the community demands 
that the Civil law should retain him in its grasp, enforcing its princi¬ 
ples with rigour, but inflicting its penalties with discretion. 

Neither the orders of a parent, or a master will furnish any defence 
for an illegal act. (Aliaon Crim, L. 671,672.) , 

The orders of a foreign Government will only justly its own sub¬ 
jects, or British subjects while within its own jurisdiction. In a re¬ 
cent case, the master of an English ship contracted with the Chilian 
Government tD carry to England some prisoners who were sentenced 
to banishment. On reaching England, they indicted him for s&s&tltt 
and false imprisonment, and on appeal the conviction was affirmed. 
The Court held that there could he no conviction for what was done 
within the Chilian territory, for that in Chili the acts of the Govern¬ 
ment towards its subjects must he assumed to be lawful, and that an 
English ship while within the territorial waters of a foreign State, was 
subject to the laws of that State, as to acts dohe to the subject there¬ 
of. But an English ship on the high seas, out of any foreign terri¬ 
tory, was subject to the laws of England, and therefoie any justifica¬ 
tion under the orders of the Chilian Government ceased, when the 
ship passed the line Df Chilian jurisdiction* It might be that trans¬ 
portation to England was lawful by the law of Chili, and that & Caih** 
an ship might so lawfully transport Chilian subjects. ftu# 

English ship the laws of Chili out of the State were jmwirfess* end 
the lawfulness of the acts must be tried by English law. ^Bet Erie, 
C. J. Beg. Lesley 29 LJ. MC. 97. Bell 220.) 

Under English law criminal acts, not being heinous felonies, if com¬ 
mitted by the wife m the presence of her^husband, were presumed to 
be committed under his coercion, and he only was punishable. ("Arch. 
18. Reg v. Wardroper 29 LJ. MC. 116. Bell 249.) But bnder 
Scotch law these facts furnished no defence, and only went in mitiga¬ 
tion of punishment. (Alison Crim. L. 66.) The present ^ Code 
follows the Scotch law in this respect, with the single exception of 
“harbouring” which is no offence when a wife harbours her husband. 

Mistake will be no justification, unless 4 it is a mistake of fact, and 
not invariably then. The criterion is to inquire, whether assuming 
the fact to f be, as ,it was erroneously'supposed to be, the act done in 
consequence was lawful, A man who shoots an inmate of the house, 


t 



MISTAKE OF LAW* 


49 


who cornea into his room at night, supposing him to be a burglar, 
would be justified; because if his supposition were correct, he would 
have authority under s* 103 to kill the offender. But if he fired out 
of his window by day at the same person, supposing that he was tres¬ 
passing upon bis paddy field, this would not be justifiable, for an 
actual trespasser could not lawfully be so assailed. 

Under s. 52, the mistake must be one in consequence of which the 
party M in good faith believes himself to be justified by law in doing** 
the act* Good faith is defined by s. 52, aa involving due care and atten¬ 
tion, “it cannot be supposed that if a man merely dreamt of a certain 
state of facts, without any ground for his impression, and acted upon it, 
it would be sufficient. Some facts must exist which might give rise to 
an honest belief on his part that such 3tate of facts existed as would 
have justified his actions, (Per Keating J. Leete o. Hart, 3 LB. CP. 
325.) 

Mistake, or ignorance of law, is no ground of defence, the general 
rule being, that every person who has capacity to understand the law 
is presumed to have a knowledge of it. And so far is this principle 
carried, that it*has been held that a foreigner could not be allowed to 
show as a justification of his act, (though he might in mitigation of 
punishment), that it was no offence in his own country, and that he 
was not aware it was considered wrong where he was tried. And, 
however hardly it may bear m some few cases, it is evident that the 
rule is a necessary one. If a criminal could get off by pleading igno¬ 
rance of law, convictions would probably be rare, nor could sooiety 
exist for a year, if even a sincere belief in the propriety of his conduct 
could justify any one who chose to murder or steal. (Arch* 19.) 

Where however an bet was innocent before, and was for the first 
time made an offence by statute, a physical impossibility that the 
prisoner should have known of the statute was held to be a bar to a 
conviction* Accordingly in such a case, the parties were allowed to 
show that they were at sea when the statute was passed, and that they 
could not possibly have been aware of it. (Arch. 20.) 

Mr. Bishop remarks upon this point, (Bishop § 378*) 

** In civil causes it would aeem that if law and fact are blefided aa 
a mixed question, or if one's ignorance of fact is produced by igno* 
ranee of law, the whole may be regarded as ignorance of fact, of which 
the party is at liberty to take advantage. So, in criminal jurisprudence^ 
if the guilt or innocence of the prisoner depends on the fact, to he 
found by the jury, of his having been or not, when he did the set* m 
some precise mental condition, which mental condition is the gist of 
the offence, the jury in determining this question of mental condition, 
may take into consideration his ignorance or misinformation in a mat¬ 
ter of law. Thus to constitute larceny, there must be an intent to steal, 
which involves the knowledge that the property taken belongs not to 
the latter. Yet if all the facts concerning the title are known to the 
accused, and so the question is merely one of law whether 1 the property. 
Is his or not, still he may show, and the showing will be a defence to 
him against the criminal process, that he honestly believed it bilg 
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through a misapprehension of law. A mere pretence of claim set ttp 
by one who doea not himself believe it to be valid, does not prevent 
the act of taking froip being larceny,” 

Sections 77, 78 extend to Judges and persons acting under their 
orders a protection from criminal process somewhat, though not alto¬ 
gether, similar to that which has already been granted to them in the 
case of civil suits by Act XVIH of 1850, One difference between 
the two Acts is with regard to officers, who are not protected under 
s. 78 unless they do “ in good faith* believe that the Court had juris-* 
(diction.” If the bailiff happens to be a better lawyer than the Judge 
or Magistrate, and sees that the order is beyond the jurisdiction, he will 
have no defence if be executes it. This seems very hard upon Mm* as 
he cannot refuse to execute it without resigning bis office, or, in the 
case of a soldier refusing to carry out an illegal order of a Court Martial 
without exposing himself to he shot. Under Act XVIII of 1850 he ia 
protected in ** the execution of any warrant or order, which he would 
be bound to execute, if within the jurisdiction of the person issuing the 
same.” Under the Police Acts (XXIV of 1859, s, 54 and V o'f 1801, 
s. 43) a Police Officer who has acted upon a Magistrate's warrant may 
plead it, in answer to any prosecution brought against him for an 
acting, and the plea is sufficient, notwithstanding any defect of juris¬ 
diction in such Magistrate.—These certainly seem more sensible 
provisions. 


Where peons, acting under a civil process^ arrested a witness on 
way to Court, who as such, was privileged eundo, morando et redeundo, 
and, persisted in the arrest after due notice, it was held that they were 
not protected under s- 78. In that case the officer issuing the warrant 
bad jurisdiction, but the special circumstances of the case took away 
their jurisdiction to execute the warrant. (5 R. J & P. 43.) And so in 
a case where a Ifailiff, in executing process against the moveable pro¬ 
perty of a judgment debtor, broke open the gate. (3 R. C. C. C R. 8.) 

It seema very doubtful whether s, 77 protects a Judge in respect of 
an act done by him, in a matter wham he had no jurisdiction whatever* 
observed that although the legislature had in view the do*- 
sibilityof acts done wholly beyond the jurisdiction of the OpnrL the 
protection. wfctek is expressly granted io e r uch < case bo the OffttaL h 
Bot granted in any suck express and positive words to the Judge, 
It may well be said that a JucFge can only be acting judicially where 
he is within his jurisdiction. A High (Jourt Judge who choee to 
amuse himself by hearing cases in the MofUssil could not be said to 
»e acting judicially, even though he fancied' his Commission extended 
bo far. In Calder v Halket (2 Moo. I. A 293) this view was taken 
of a somewhat similar Statute; 21 Geo. Ill c. 70* s. 34 provide# 


H That no action for wrong or in jury shall He in the Supreme ConrUgaine* 
fhy Person whatsoever exercising a judicial office in the Country Courts Aw 
foment, decree,, or order of the said Court. J ' 

** by Privy Council (p. 306} that, this. Statute did not 

protect top Jijflgp where, he.gave judgment, or made an order, in the 
bond/lit exercise of hi# lumdistion, apd Undos the belief of his hating 
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jurisdiction, where be had not; but that it only operated to the extent 
of <c protecting them from actions for things done within their juris¬ 
diction, though erroneously or irregularly done, leaving them liable for 
things done wholly without jurisdiction,” (and see Pedley u. Davis 30 
U. CP. 374. ID OB. NS. 492. Kemp «. Neville 31 LJ. CP. 158.10 
CB. NS. 523.) 

In either case the Act only applies where the defendants have used 
u due care and attention ” (s. 52) or, in the language of the Privy 
Council, u where parties bond jide and not abmrdly believe that they 
are acting in pursuance of Statutes, and according to law.” (4 Moo* 
I. A. 379- See Leete u. Hart 3 LR. CP. 322.) Knowledge is the 
great criterion upon this point. As the Privy Council say in Calder 
o. Halketl (2 Moo, I, A. 309.) 

^It is well settled that a Judge of a Court of Record in England, with limit¬ 
ed jurisdiction, or a justice of the pBaoe, acting judicially, with a special |hd 
limited authority, is not liable to an action of trespass for acting without 
jurisdiction, unless he had the knowledge or means of knowledge of which 
he ought to have availed himself, of that which constitutes the defect of juris¬ 
diction. (See 2 Mad. H. 0 443.) 

Accordingly, where a Judge took proceedings against a European, 
over whom he had no jurisdiction, it was held that he was protected 
under 21 Geo. III. c. 70, s. 34, because 

11 It did not appear from the evidence in the case, that the defendant was 
at any time informed of the European character of the plaintiff, or knew it 
before, or had such information as to make it meumbeut on him to ascertain 
that fact.* (Ibid, p, 310. See also Hermann t*. Seneschal!, 32 LJ, CP* 43.13 
CB. NS. 392. Roberta v. Orchard 33 LJ. Ex. 65. 2 H & C. 769.) 

On the other hand the protection given to an officer under s. 77 
will often depend upon whether he professes to be acting judicially 
or wot. A Collector acting under the Madras Regulations V mdit 
<rf 1822, or under tike Bengal Act X. of 1859 will be protected, since 
he <ftmes finder the terms of s. 19. But if he were merely arranging 
a revenue question, he would not be acting judicially at all 

The nature of the acts to which protection is given was pointed out 
by the Privy Council in the same case, (p. 301) where they said 

w It is not merely in respect of acts in Court, acts sedente cvrSa that a 
Judge has an immunity, but in respect of all acts of a judicial nature $ and 
an order under the seal of the Foujdary Court, to bring a native into that 
Court, to be there dealt with on a criminal charge, is an aot of a j udicia l 
nature, and, whether there was irregularity or error in it, or not* would be 
dispunishable by oidmary process of Taw.’' - , * 

The words “ Judge” and * Court of Justice” are defined bf sb. 19 
end 20 . ,. 

80. Nothing is an offence which is done by acci- 

Aooident in the OT and without any 

doing of * i*wfni crimlinal intention or knowledge, in 
the doing of a lawful act in a lawful 
manner, by lawful means, and with proper care and 
caution. -V 
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Illustration* 

A is at a work with a hatchet; the head flies off and kills a man 
who is standing by* Here, if there was no want of proper caution on 
the part of A, his act is excusable and not an offence. 

In cases of accident the two material questions, are, first as to the 
innocence of the act really intended, and secondly, as to the caution 
with which it is done. If a horse runs away with its rider, and kills 
some one in the road, this will be merely accident; but it would be 
otherwise, though the immediate act was beyond the prisoner’s control, 
if he has himself by his own misconduct, brought such a state of 
things about. Where two omnibuses were racing, and one ran over a 
man, the defence was, that the horses were running away, Patteaon, 
J., in charging the Jury said 

^ Tha question is, whether you are satisfied that the prisoner was driving 
in such a negligent manner that, by reason of his gross negligence, he had 
lost the command of his horses , and that depends on whether the horses 
were unruly, or whether you believe that he had been racing with the other 
omnibus, and had so urged his horses that he could not stop them; because 
however hB might be endeavouring to stop them afterwards/if he had lost 
the command of them by his own act, he would be answerable.” (1 Buss, 869 ) 

As to the second point, 

** The caution which the law requires is not the utmost caution that can 
be used, but such reasonable precaution as ia used in similar cases, and ha s 
been found by long experience, and in the ordinary course of things to an-* 
swer the end,” (Alison Crim. L. 143.) 

Where a man discharged his gun before he went out to dinner, and 
Sn returning took it up and touched the trigger, when it went off and 
killed his wife, the fact being that it had been loaded in his absence, 
and without his knowledge ; Mr. Justice Poster directed an acquittal, 
<( being of opinion, upon the whole evidence, that he had reasonable 
ground for believing the gun was not loaded.” (Foster, Or- L. 265.) 
And so in another case, the prisoner was charged with having fired a 
fowling piece, loaded with small shot, in a field within an easy shot 
of a high road, where persons frequently passed, and in the direction of 
the road, and killed a girt who was passing at the time. It appeared in 
evidence that the shot was really along one, being above fifty yards, 
and that it proved fatal only by one of the leads having unfortunately 
penetrated the child’s eye, while the other shot hardly penetrated the 
skin. The Court held the death accidental in these circumstances, aa dt 
so the jury found. (Alison Crim. L. 144.) 

81. Nothing is an offence merely by rewon of its 
Act vk«iy to being done with the knowledge that 
canoe ham, but it is likely to cause harm, if it be done 
criminaT 1 mtlnt“ without any criminal intention to cause 
*3? kamo, and in good faith for the pur- 

0 OT pose of preventing or avoiding other 

harm to person or property. 
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Explanation .—It is a question of fact in such a 
case, whether the harm to be prevented or avoided 
was of such a nature, and so imminent, as to justify 
or excuse the risk of doing the act, with the know¬ 
ledge that it was likely to cause harm. 

Illustrations. 

(a) A, the Captain of a Steam Vessel, suddenly and 'without any 
fault or negligence on his part, finds himself in such a position that, 
before he can stop his vessel, he must inevitably run down a boat B, 
with 20 or 30 passengers on board, unless he changes the course of his 
vessel, and that, by changing his course, he must incur risk of run¬ 
ning down a boat C with only 2 passengers on board which he may 
possibly clear. Here, if A alters his course without any intention to 
run down the boat C, and in good faith for the purpose of avoiding the 
danger to the passengers in the boat B, he is not guilty of an offence, 
though he may run down the boat C by doing an act which he knew 
was likely to cause that effect, if it be found as a matter of fact that 
the danger which he intended to avoid was such as to excuse him in 
incurring the risk of running down the boat C, 

(A) A in a great fire pulls down houses in order to prevent the 
conflagration from spreading. He does this with the intention, in good 
faith, of saving human life or property. Here, if it be found that 
the harm to be prevented was of such a nature and so imminent as 
to excuse A’a act, A is not guilty of the offence. 

This Section is very obscure. Every person is supposed to intend 
What he knows will happen. If he knows that an act will cause harm, 
he is supposed to intend harm, and an intention to do harm is. 
fade cntoinaL *We are not told except by the illustrations, what are 
the circumstances under which such an act could be done without a 
criminal intention. Nor are we told whether the harm to be prevented 
or avoided must be harm to others, or may be merely harm to the 
person himself. 

liooking at the illustrations, it would appear that the words» (< if it 
be done without any criminal intention to cause harm,” must be taken 
to mean very much the same thing as the clause which follows them ; 
and that the whole section comes to this, that where a man, reason¬ 
ably believing that injury to some one is inevitable, honestly does thatf 
which he thinks will produce the smallest amount of injury, he is not 
to be held liable for the harm which actually results. Take for instance 
such an extreme case as that of the General who sent a small party of 
men to stand over a mine, with the deliberate intention that they 
should be blown up, in order that the rest of the division might pass 
over in safety. 

The more important question remains, whether a man is justified in 
doing an injury to others to prevent s# injury to himself? For instance, 
if ho is starving may he steal ? The explanation furnishes no assistance, 
few H does not inform us what sort of harm il is, which is of such a 
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nature and so imminent as to justify the act. I conceive that unless 
in cases which come under as* 96-105, the harm must be harm to 
others, and in general ham of a public character* ^ The English 
Jurists are all agreed that no amount of necessity will justify a man 
in stealing cloths or food, however much his wants may go in 
mitigation of his punishment. <1 Hale 54. % East P. 0* 698) and 
the rule of Scotch law is the same. (Alison Crim. L. 674.) And so 
the framers of the Penal Code say, (note p*'21.) 

** Nothing is more usual than for thieves to urge distress and hunger as 
excuses for their thefts. It is certain. Indeed, that many thefts are com¬ 
mitted from the pressure Df distress so severe as to be more terrible than the 
punishment of theft, and than the disgrace which that punishment brings 
with it to the mass of mankind. It is equally certain that when the dis¬ 
tress from which a man can relieve himself by theft is more terrible than the 
evil consequences of theft, those consequences will not deter him from oom« 
mittiug theft. Vet it by no means follows that it is irrational to punish him 
for theft For though the fear of punishment is not likely to keep say man 
from theft when he is actually starving, it is very likely to keep him from 
being in: a starving state. It is of no effect to counteract the irresistable 
motive which immediately prompts to theft. But it is of great effect to coun¬ 
teract the motives to that idleness and that profusion whicl^end m bringing 
a man into a condition m which no law will keep him from committing 
theft.’ 9 

t 

The* only instance in which the English law admits that one man 
may sacrifice the rights of an innocent man for bis own interests, Is 
such a case aathat of two shipwrecked men getting upon a plank which 
will only support one, where either may thrast off the other, if he can. 
(I East. P. C. 294.) But here plainly the only question is whether 
one or both are to perish- 

Lord Hale observes, however, that, 

<* By the Bhodian law, and the common maritime custom, if the oom- 
mon provision for the ship’s company fail, the master may under certain 
temperaments break open th© private chest of the marines or passengers, 
and make a distribution of that particular and private provision for pro* 
servation of the ship’s company. (1 Hale 55.) , 

v And so I have no doubt it would be lawful to do in the ease of a 
town besieged, where it was indispensable for the safety of all that 
the precisions sbouId,.be equally divided, 

. / 

82. Nothing is an offence which is 
def 7 y^of a r done ty a cldld Tinder seven years of 

age. 

83. Nothing is an offeree which is done by a 
Act of a child °bild above seven years of age and 
S“y«w n of U “ d /a r unde f twelve, who has not attained 
™ho has not suli- sufficient maturity of understanding to 

S£SE y ° £ of tiie nature a] ad consequences 

'\'r r * of his conduct on that occasion. 

Thfese- ^aip** have tie lav vaty much as It is in England end 
ocotiand; naatjn^^allowanee^ for the oetftparative precocity of children 
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ia the East* According to English law, life is divided into three 
periods* ^ Up to seven years there is an absolute incapacity for crime* 
and this is so enacted by s. 82, After fourteen, a youth is in precise¬ 
ly the same state as to criminal responsibility as any grown man $ s« 85 
makes this period of responsibility come two years earlier. In the in¬ 
termediate period criminal responsibility depends upon the state of 
the mind, and this also agrees with s* 83, Nothing is said in the 
Code however upon the presumption which is to be drawn, in the ab¬ 
sence of all evidence, as to whether a child in this transition stage is 
of sufficient maturity to be called to account for its actions or not. 
Possibly this was passed over as being a matter of evidence. The 
Commissioners however in their first report 1846, s. 117, say in re¬ 
ference to this Section <fi It would seem from this that maturity of 
understanding is to be presumed in case of such a child unless the ne* 
gative be proved on the defence 15 It is difficult to see why there 9koqJd 
be any presumption that a child who 7 only a week ago, was absolute¬ 
ly exempt from punishment on the score of immautrity, should bo 
presumed after seven days have elapsed to be of mature mind. It is 
also difficult to see how a negative conld possibly be proved, in the 
case of any child above seven. According to English law during this 
second period 

<r An infant shall be primd facie deemed to be doli ineapaca, andpreeumed 
to be nnacquainteft with guilt ; yet this presumption will diminish with the 
advance of the offender's years, and will depend upon the particular facts- 
ttud circumstance# of his ease. The evidence of malice, however, which is to 
supply age* should be strong and clear beyond all doubt and contradiction. 0 
(1 Russ. 7.) 

The onus of proof therefore would in England in all cases lie upon the* 
prosecution* Accordingly instances are to be found in which children 
so young as eight years have been hung, the evidence showing tbenkffc 
have had a perfect knowledge of the nature of their act> and a,steady 
determination to perpetrate it* One remarkable instance is mentioned 
by Mr. Bnaaell. A boy of ten and a girl of five years old were living 
together in the same house, the latter was missed one day, and after 
considerable search her body was found buried in a dunghill, and shock¬ 
ingly mangled. The boy, when questioned, at first denied all know¬ 
ledge of the matter. When the Coroner’s Jury met he was again 
charged, but persisted still in his denial. At length being closely in¬ 
terrogated, he fell to crying, and said he would tell the whole truth. 
He then said that the child had been used to foul herself in bed £ 
that she did so that morning, (which was ascertained to be untrue) 
that thereupon he took her out of her bed, and carried her to the dung- 
heap, and with a large knife, which he found about the house, cat her 
In the manner the body appeared to be mangled, and buried her in 
the dungheap ; placing this dung and straw that was bloody under the 
body, and covering it u p with what was clean ^and having so done, 
he got water and washed nimself as clean as he could. He was ulti¬ 
mately convicted upon his own confession corroborated by other 
eiminstances, and his case was referred for the opinion of all the* 
lodges, who unanimously Agreed, “ that there ware so many circum* 
■taaww slated ia the report which were undoubtedly tokens of wbjd 
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Lord Hale calls a mischievous discretion, that he was certainly a proper 
subject for capital punishment, and ought to suffer ; for it would be 
of a very dangerous consequence to have it thought that children may 
commit such crimes with impunity.” (Russ. 8. Arch. 12,} Practi¬ 
cally, the boy was not executed, and probably the humane spirit of 
the present age would refuse under any circumstances to carry out 
the extreme sentence of the law upon one so young. Still the case is 
of value as exemplifying the maxim, maliiia suppUi atatem ; a mis¬ 
chievous discretion makes up for want of years. 

There is another point which is not referred to in a. 83, possibly 
as being also a matter of evidence : I refer to the invincible presump¬ 
tion raised by the English law that up to fourteen there is a physi¬ 
cal incapacity for the crime of rape. (Arch, 13.) It will be observed 
that the only ground of exemption under s, 83 is mental immaturity ; 
bat where a particular crime involves a certain organic power which is 
ordinarily wanting up to a certain age, it seems only fair to raise a 
presumption that up to that age the crime cannot be committed. Ad¬ 
mitting the principle to be a correct one, it may be doubted whether 
exactly the same time would be fixed in this country, taking the pre¬ 
cocious maturity of Hindoos into consideration. With respect to 
offences upon girls, the legislature seems to assume that they come to 
maturity two years earlier here than in Europe, (Compare the Indian 
-Act 9 Geo. IV. c. 74. s, 65 with the corresponding English one 
9 Geo, IV. c. 31; s. 17.) And possibly the same view might be taken 
in the case of a boy charged with rape. Where a boy only ten years 
old, was convicted by the Futwa of rape on a girl only three years 
old, the Court of N. A. viewed it as an attempt only, and punished it 
as a misdemeanor, with one year's imprisonment, (i M, Dig 190, 
§ 636.) 

Iu some of the American Courts the conclusive presumption against 
male property before fourteen is rejected, and evidence is admitted to 
establish the existence of physical capacity. (Bishop, § 466.) 

Under the Cr. P. C. a. 433 where any person under sixteen shall 
be sentenced to imprisonment for any offence, the Magistrate or Court 
passing the sentence is authorised to direct the confinement of the of¬ 
fender Si a reformatory recognised by Government, instead of ecmigti* 
ing him to jail. 

84. Nothing is an offence which is done by a 
A person who, at the time of doing it, 

of unsound by reason of unsoundness of mind, is 

incapable of knowing the nature of the 
act, or that he is doing what is either wrong or ©on¬ 
to law. 

Every one at the age of discretion is by law presumed to be sane 
and, accountable for hia actions, unless the contrary be proved. And 
if a lunatic has lucid intervals, the law presumes the offence to have 
been committed in a lucid interval, unless it appears that be was aotu* 
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ally under tho influence of bis distemper at the time, (l ltu&s. 11) oi 
that a fit of madness" had existed a very short time previously* (Alison 
Cr. L, 652, 659.) And in all eases, where the commission ol the crime 
is admitted, but this, or any other incapacity, is alleged, the onus of 
proving it lies upon those who set it up, and if llu*y fail to prove it 
affirmatively to the satisfaction of the Judge, He is bound to convict, 
(tteg. v. Stokes 3 C & K. 185,} 

Defect of understanding is of three sorts, idiocy, lunacy, ami t hat 
which is merely temporary and artificial, being brought on by drunken¬ 
ness, opium eating or such like cause. 

Idiocy is the ordinary case of one who lias never had any reason, 
or lucid interval, from his bath It is generally easy of proof, as being 
a matter of notoriety, and of course when established is a complete dt« 
fence. 

Lunacy presents much greater difficulties on account of the number¬ 
less phases which it presents, and the imperceptible dogiees by which 
it dwinulcs down iuto something little beyond eccentricity, or oddity 
of manner. In the majority of cases, where a prisoner is shown to he 
a violent madman, dangerous to all around him, or to be mentally 
estranged from mankind, incapable of thinking or acting like a human 
being, the matter is simple enough. Providence has not left him that 
amount of reason which is necessary to make him accountable for his 
acta. If this state of mind is subject to lucid intervals, the further 
question is introduced whether the act was perpetrated in a lucid 
interval or not. But often the insanity is of a different type; 
the delusion is only partial—a monomania as it is called—which 
affects him on particular points or m respect to particular oersons — 
leaving him as to other matters in the ordinary state. How is Bis 
act to be judged of when it is connected with the subject of his 
delusion ? How, when it has po connection with it P May a man 
justify a larceny on the ground of a belief that he is Enmeror of China, 
or can he be acquitted of murder, because he conceived that the mur¬ 
dered man was an enemy to his country P 

These points have all undergone repeated discussion, and probably 
ihe most clear and lucid treatment of the entire matter will be found 
in the answers given by the English judges to certain questions pro¬ 
posed to them by the House of Lords in the case of Reg. 
M'Naughten, and quoted in Archbold. (15-17.) The questions were as 
follows: — 

“ 1st. What is the law respecting alleged < rimes committed by person* 
afflicted with insane delusion in respect of one or more particular subjects 
or persons; as, for instance, where, at the time of the oommwrion of the 
alleged crime, the accused knew he was acting contrary to law, but did the 
act complained of with a view, under* the influence of insane delusion, ^ of 
redressing or revenging some supposed grievance or injury, or of producing 
seme public benefit ? 

m What are the proper questions to be submitted to the Jury when 
apattfon* alleged to be afflicted with insane delusion respecting one or more 
pmrttOular snbjrotn or persons, is charged with the commission of a OTime# 
fsauifder for example, 1 '' and insanity is set up as a defence * 

S 
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4i 3rd In what terms ought the question to bo left to tin* Jury as iv tlu» 
prisoner’s state of mind at the time when the act was committed * 

“ 4th. If a person, under an insane delusion as to the existing fact*, 
commits an offence in consequence thereof, is he thereby excused } 

*t 5th. Dan a medical man, conversant with the disease of inanity, who 
never saw the prisoner previous to the trial, but who was present during the 
whole trial, and the examination of all the witnesses, be asked hie opinion A# 
to the state of the prisoner’s mind at tho time of the commission of tho 
alleged crime, or his opinion whether the prisoner was conscious, at tho tunc 
of doing the act, that he was acting contrary to law, or whether he wan 
labouring under and what delusion at the time Y* 

To these questions the Judges (with the exception of MauU% %/*., who gave 
on his own account a more qualified answer) answered aa follows i— 

To the first question “ Assuming that your Lordship’s inquiries arc 
confined to those persons who labour under such partial delusions only, and 
not in other respects insane, we are of opinion, that, notwithstanding 
the party did the act complained of with a view, under the influence of insane 
delusion, of redressing or revenging some supposed grievance or injury, or 
of producing some public benefit, he is neverthele&s punishable, according 
to the nature of the crime committed, if he knew, at the time of committing 
such crime, that he was acting contrary to law, by which expression wo 
understand your Lordships to mean the law of the land.” • 

To the 2nd and 3rd questions: a That the jury ought to be told in *U 
cases that every man is presumed to be sane, and to possess a sufficient degree 
of reason to be responsible for his crimes, uutil the contrary be proved to 
their satisfaction ; and that, to establish a defence on the ground of insanity, 
it muat he clearly proved that, at the time of the committing of the 
act, the party accused was labouring under snob a defect of reason, from 
disease of the mind, as not to know the nature and quality of the 
act be was doing, or, if he did know it, that he did not know be was doing 
■what was wrong. The mode of putting the latter part of the question to 
the jury oa these occasions has generally been, whether the accused, at the 
time of doing the act, knew the difference between right and wrong, which 
mode, though raiely, if ever, loading to any mistake with the Jury, is not, 
as we conceive, so accurate when put generally, and m tho abstract, «a 
when put to the party’s knowledge of right and wrong in respect to tho 
very act with which he is charged. If the question were to be put ae to 
the knowledge of the accused, solely and exclusively with reference to tho 
law of the land, it might tend to confound the Jury, by inducing them to 
believe that an actual knowledge of the law of the land was essential in 
order to lead to a conviction, whereas the law is administered upon tho 
principle that every one must be taken conclusively to know it, without 
proof that he does know it. If the accused was conscious that the act wuh 
one which he ought not to do, and if that act was at the same time con¬ 
trary to the law of the land, he is punishable j and the usual course, 
therefore, has been to leave the question to the Jury, whether tho party 
accused had a sufficient degree ot reason to know that ho was doing an 
act that was wrong*; and this course, we think, is correct, accompanied 
with such observations and explanations as the circumstance of each parti¬ 
cular case may require.” 

To the fourth question 1w The answer to this question muat of course 
depend on the nature of the delusion ; but making the same assumption aa 
we did before, that he labours under such partial delusion only, and ia 
not m other respects insane, we think he must be considered in the same 
situation as to responsibility as if the facts with respects to which the 
delusion exists were real. For example, if, under the influence of hie 
delusion, he supposes another man to be in the act of attempting to take 
away his life, and he kills that man, as he supposes, in self-defence, ha 
would be exempt from punishment. If hia delusion wae that the deceased 
has inflicted a terfcws inju*y t to hie character and fortune, aud lie killed 
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him in ttivougo for such supposed injury, he would be liable to punish¬ 
ment.” 

And to the last question *-— c< We think the medical man, under the cir¬ 
cumstances supposed, cannot in strictness bo ashed his opinion, iu the terms 
above stated, because each of those questions involves the determination of 
the truth of the facts deposed to, which it is for the Jury to decide ; and 
the questions are not more questions upon a matter of science, in which 
case such evidence is admissible. But where the facts are admitted or not 
disputed, and the question becomes substantially,one of science only, it 
may be convenient to allow the question to be put in that general form, 
though the same caunot be insisted on as a matter of rights 

It is a wise caution which was given by Baron Hume not " to 
receive as evidence of madness the atrocity or brutality of the act itself 
that has been done, though there has been no previous symptom of 
the disease.” (Alison Grim. L. 653.) In many remarkable trials in 
England an attempt has been made to set up insanity on this ground 
but the Judges have always strenuously resisted the introduction of a 
principle, which would make a criminal safe in proportion to the 
barbarity of his acts. Mere crime, however savage and purposeless, 
is unfortunately only too consistent with all that we know of human 
nature. And is also most necessary to remember, that “mere 
oddity of manner, a half craziness of disposition, if unaccompanied 
by an obscuring of the conscience will not avail the prisoner*’* 
(Alison Crim. L. 655.) The evidence must prove an alienation of 
reason, perverting the moral sense. 

The case of persons who are deaf, or dumb, or both, is occasionally 
one of much difficulty. One who was deaf and dumb from birth used to 
be assumed to be also an idiot, since be had no means of acquiring 
information ae to the law of the land, or of learning the distraction 
between right and wrong. This presumption however might bq , 
rebutted by showing that he had the use of his understanding, and of 
course would vanish, if ft were proved that he had been fully instructed, 
as many have been by the well known discoveries in the art of teaching 
such persons. Where therefore such a person, or a person merely deaf, 
or merely dumb stands charged with an offence, three states of fact are 
possible. The evidence may show that he is actually destitute of such 
an amount of reason as makes him a responsible being. In tljjat case 
he would be dealt with as an ordinary idiot. Or he may appear to 
have sufficient intelligence, and there may also be means by writing, 
or by such a system of signs as he understands, of communicating 
with him, so as to convey to him the nature of the charge and evidence 
against him, and so as to admit of his making a defence. In that case 
his trial would proceed, and he might be convicted aud punished. Of 
course very great caution would be requisite before such a conviction 
could be considered satisfactory. An intermediate si&te of things 
would arise, where the evidence.established his mental intelligence, but 
no means existed of communicating with his mind, or of enabling him 
to communicate with the witnesses or the Court. In such a case, 
the old English practice used to be let the trial proceed, the judge 
watching the case on behalf of the prisoner. (1 Buss. 11. note m.) 
It ia evident, however, that a prisoner tried in that manner might be 
convicted on a charge of wlnse nature he was utterly ignorant, and to 
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which he could have given a complete answer* The modern course *< 
that which was adopted in Rex. v Dyson (7 0 St P. 305) and followed 
in E. v . Pritchard, (ibid. 303.) There Alderson B, said to the jury. 
<f There are thiee points to be inquired into :—-First, whether the pri¬ 
soner is mute of malice or not ; secondly, whether ho can plead to the 
indictment or not; thirdly, whether he is of sufficient intellect to com¬ 
prehend the course of proceedings on the trial, so as to make n pro* 
per defence—to know that he might challenge any of you to whom ho 
may object—and to comprehend the details of the evidence, which 
in a case of this nature must constitute a minute investigation. t r pnn 
this issue, therefore, if you think that there is no certain mode of com¬ 
municating the details of the trial to the prisoner, so that he am clearly 
understand them, and be able property to make his defence to the 
charge ; you ought to Had that he ia not of sane mind* It is not 
enough, that he may have a general capacity of communicating on or* 
dinary matters. The casa T have mentioned was considered by several 
of the Judges, and they approved ol the course adopted by Mr. Justice 
J. Parke/’ 

In both of the above cases the jury found that the prisoner was of 
non-sane mind, in the sense of being unable to take an intelligent pari 
in the proceedings, and the Court ordered the prisoner to be confined 
in prison during the pleasure of the Crown uuder 39 Sc 40, Geo III, 
c. 94. s. 2. Should n similar case occur in India, the proper course 
would, in my opinion, he to deal with it under sa« 388—89B of the 
Criminal Procedure Code. 

ee Ui^er no circumstances should a party accused of an offence, 
being at the time of unsound mind, and incapable of making hie defence, 
be examined by'a Magistrate, or committed for trial.” (3 R. J & p. 
175,) 

The Crim P. C. Chap, XXVII contains rules for the treatment 
of lunatics. Where a prisoner against whom a charge is preferred ia 
shown to be of unsound mind and incapnble of making his defence* 
the case is to be postponed, but to continue pending, and the prisoner 
is to be released on bail, or kept in custody according to the character 
of the jjffence charged, (ss. 388—392.) 

'* Whenever any persern’is acquitted, upon the ground thnt at the time at 
which he m charged to have committed an offence, he wan, by roimnn of un* 
soundness of mind, incapable of knowing the nature of the not charged, or 
that ho was doing what was wrong or contrary to law, the finding shall 
state specially whether he committed the act or not, v («, 303.) 

The case is then to be reported to the Local Government, who msy 
commit the peison to custody in a lunatic asylum or other safe place 
(s. 394) or hand him over to his friends for safe keeping, {*, 397.) 
IT committed to a lunatic asylum uuder s. 394, he can only lx* releas¬ 
ed upou the report of a Commission, to the effect that ** they con¬ 
sider that he can be set at liberty without danger to himself or any- 
bthet pfcreon.” (s. 395, cl. 3.) 

In addition to the powers conferred by this Act, provision has been 
made by Act 14 and 15 Viet. c. 81, for thq removal from India of 
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persons charged with offences, and acquitted on the ground' of in¬ 
sanity, Section 1 makes it lawful for the person or persons, adminis¬ 
tering the Government of the Presidency in vyhich such persons shall 
be in custody, to order such person to be removed from India to any 
part of the United Kingdom, there to abide the order of Her Majesty 
concerning his or her safe custody, and to give such directions for en¬ 
abling such order to be carried into effect as may be deemed proper. 

Sec. 4 provides for the recovery from the lunatic of the expenses 
so incurred. 

See also Act XXXVI of 1858 as to lunatic asylums, and Act II of 
1867 as to removal of lunatic piisoners from gaol to lunatic asylum. 

85. Nothing is aia offence which is done by a 
person who, at the time of doing it, 
incapable of jndg. is, hy reason of intoxication, mcapabte 
meat by reason of G f knowing the nature of the act, or 

against his win. that he is doing what is either wrong 

• or contrary to law ; provided thatthe 
thing which intoxicated him was administered to him 
without his knowledge or against his will. 

SO. Incases where an act done is not an offence 
offence m mrin" unless done with a particular know- 
apnrScuiwulteiit lodge or intent, a person who does the 
or knowledge com- act in a state of intoxication, shall be 

is'iutoxicatedr ° liable to bo dealt with as if he had the 

. same knowledge as he would have had 

if he had. not been intoxicated, unless the thing which 
intoxicated, him was administered^ him without his 
knowledge or against his will. 

S. 86 raises, but does not entirely settle the 'question, bow far 
evidence of intoxication is admissible where the element of knowledge 
or intent enters into the definition of an oftence, For instance, it has 
been ruled m America 

That where a peculiar knowledge was an element of the guilty 
net, requiring men discrimination and judgment, as in passing a 
counterfeited bank bill, knowing it to be counterfeit, and where de- 
liberation and premeditation are necessary ingredients of the crime* as 
in murder of the first degree, evidence of intoxication is admissible and 
proper to be taken into consideration by the jury* in determining the 
question as to the guilty knowledge in the one* case, and as to the de¬ 
liberation ami premeditation in the other/’ (Bishop § 499- n. 3.) 

The Penal Coda requires it to be assumed that a man voluntarily 
drunk had " the same knowledge as he would have had if ho had not 
been intoxicated,” Therefore wherefrom a given statc'of facts the law 
assumes a particular knowledge, or that knowledge is a matter of 
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necessary inferences intoxication cannot bo set up. For instance, if a 
man shoots another, he would not be allowed to say that he was drunk, 
and did not know that he held a pistol in his hand, or that the effect of 
discharging it would be to cause death. So, if he killed another under 
circumstances which, had he been sober, could have created no 
alarm in his mind, he would not be allowed to plead that through 
intoxication he imagined that his life was in dangtr. But whore it is 
incumbent on the prosecution to make out specific knowledge of a 
particular fact, and wheie the circumstances raise no necessary inference 
of it, the rule might be different For instance, if a man is charged 
with passing off a counterfeit rupee, knowing it to be such, the know* 
ledge must be made out by the prosecution, and is not necessarily to 
be assumed, though it might, he inferred, from the mere fact of passing 
the coin. Suppose the fart to be established that the man had several 
gjpod rupees in his pocket, but knew also that he had one bad rupee, 
still it would have to be made out that he knew he was paying the bad 
rupee, not merely that he had the means of knowing, if he had taken 
better precautions. It would be clearly admissible to show that he 
was in a hurry to catch a tram, and therefore did not examine the 
coin, and I can see uo reason why evidence of his intoSication should 
not be admissible for the same purpose. Hurry is a state of mind 
vuluntanly brought about just as much as drunkenness. 

Section 26 lays down no rule as to th^ inference of intent in cases of 
intoxication. A man is assumed to intend the natural or necessary 
consequences of his own act, and in the majority of cases the question of 
intention is merely the question of knowledge. If I strike a man on 
the head with a loaded club, I am assumed to know that the act will 
probably cause death, and if that result follows, I am assumed to have 
intended that it should. As the drunkard is assumed to have haStbc 
knowledge, he must necessarily be assumed to have had the intention, 
since, assuming the knowledge, the law will allow no other explanation 
of the act. to be given But sometimes, in determining the quality of 
an offence, evidence is necessary of a specific existing state of mind* 
which must be found a3 a fact, and cannot be assumed. For instance, 
supposing a fatal blow to be struck under circumstances of grievous 
provocation $ it/might be shown that, notwithstanding the provoca¬ 
tion, the defmnmant had acted B not nnder its influence, but from a pre¬ 
conceived malioious Tesolve to kill. If so, the offence would be murder. 
But the m^re act of tlm deadly blow would not be sufficient evidence 
for that purpose. Given the provocation, the legal inference derivable 
from the character of the blow would be exhausted in making the set 
be culpable homicide not amounting to murder. Evidence of a different 
state of mind would be required to constitute the graver charge- In 
this state of things intoxication might bo an answer to the charge of 
muider. As Mr Bishop observes, ( § 403.) 

‘‘The better doctrine is that if, for instance, the question is, whether 
the killing aiose from a provocation given at the time, or from previ¬ 
ous malice, evidence of the prisoner’s having been too drunk to carry 
this previous mhlice in his heart may be admitted. And the consider- 
atmms not to be withheld from the jury that his drunkenness may 
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render more weighty the presumption of his having yielded to the pro¬ 
vocation, rather than to the previous maiice; because of the fact, that 
the passions of a drunken men are more easily aroused than those of 
a sober one This doctrine differs from that untenable one, of drunken¬ 
ness excusing or palliating either the passion or the malice* So, 
intoxication sheds light on the question, whether expressions used by 
the prisoner sprang lrom a dekbeiate, evil purpose, or we»e the mere 
idle words of a drunken man. This evidence, moreover, assists m 
determining whether the defendant acted under the belief that his pro¬ 
perty or person Was about to be attacked 


Act not intended 
and not known to 
be likely to catise 
death or grievous 
hurt, done by con¬ 
sent. 


87. Nothing, which is not intended to cause death 
or grievous hurt, and which is not 
known by the doer to be likely to 
cause death or grievous hurt, is an of¬ 
fence by reason of any harm which it 
may cause, or be intended by the doer 
to cause, tg any person above eighteen years of age, 
who has given consent, whether express or implied, 
to sutler that harm ; or by reason of any harm which 
it may be known by tbo doer to be likely to cause 
to any such person, who has consented to take the 
risk of that harm. 


Illustration. 

A and Z agree to fence with each other for amusement. This agree¬ 
ment implies the consent of each to suffer any harm which, in the 
eonree of such fencing, mav be caused without foul play; and if A, 
white playing fairly; hurts Z, A* commits no offence. 

88, Nothing, which is not intended to ci 
death, is an offence by a reason of 
harm which it may cause, or 
tended by the doer to caiv- 
known by the doer to be^ 
cause, to any person for w 1 
it is done in good faith, and who hag 
sent, whether express or implied, tos* 
or to take the risk of that harm. / 

A 

llluifration . / 

A* a surgeon, knowing that a particu 1 /^ 
the death of Z, who suffers under a p^' 
lug to cause Z*e death, anti bitejjJ, 
performs that operatio n on Z*- 
wo offence. 


Act not intended 
to eftUhe death, 
done by consent m 
good faith for the 
benefit of a person. 
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89. Nothing, which is done in good faith for tin* 
benefit of a person under twelve yearn 

of a S e ' or of unsound min <!> h l or , h >\ 

tit of a child or consent, either express or implied, of 
mTtX h/ 1 “or U hy the guardian or other person having 
consent of guardi- lawful charge of that person, is an 
an * ofi’ence by reason of any harm which 

it may cause, or be intended by the doer to cmise. 

or be known by the doer to he 
Provisoes. likely to cause, to that person : Pro¬ 
vided— 

n First. —That this exception shall not extend to 
intentional causing of death, or to the attempting to 
cause death ,* 

Secondly. —That this exception shall not extend to 
the doing of any thing which the person doing it 
knows to be likely to cause death, for any purpose 
other than the preventing of death or griovou shurt, 
or the curing of any grievous disease or infirmity ; 

Thirdly, —That this exception shall not extend to 
the voluntary causing grievous hurt, or to the at¬ 
tempting to cause grievous hurt, unless it be for tin* 
purpose of preventing death or grievous hurt, or the 
^curing of any grievous disease or infirmity ; 

"■.JPourthly. —That this exception shall not extend 
he abetment of any offence, to the committing of 
*b offence it would not extend. 

Illustration** 

N pd faith, for his child’s benefit without his child’s consent 
cut for the stone by a surgeon, knowing it to be likely 
ion will cause the child’s death, but not intending to 
n death, A is within the exception, inasmuch as his 
<*, of the child, 

nt is not such a consent as in intended 
\ any Section of this Code, if the 
ent is given by a person under 
‘‘ injury, or under a misconcep- 
fact, and if the person doing 
'•son to believe, that the con- 
‘ of such fear or inis- 
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If the consent is given fay a person who, from un- 
Conaent of a oMid soundness of mind or intoxication, is 
or person of un- unable to understand the nature and 
sound mind. consequence of that to which he gives 

his consent ; or, unless the contrary appears from 
the context, if the consent is given by a person who 
is under twelve years of age. 

The latter part of this Section will introduce an important diver¬ 
gence from the doctrines of English law, in reference to ciimes which 
depend upon absence of consent- Eor instance, both by English law 
and under the Code (3. 375) a man commits rape who has sexual in¬ 
tercourse with a woman without her consent. But the English jurists 
hold that more physical consent is sufficient, and that even though tlte 
women is an idiot, still if she consents from mere animal instinct, 
the offence is not committed. (Reg. r Eletcher. 28 LJ. MC, 85. 
"Bell. 63. Reg. v . Fletc!*.er. 1 LR. 00. 39.1 But the Indian law is not 
satisfied without the intelligent consent of a woman who is able to 
undeistand the nature and consequences of the act. An idiot may he 
as capable of assenting to sexual intercourse as any other female animal. 
But it is plain that the nature and consequences of illicit intercourse 
■with a woman are very different from what l hey would he in the case 
of a cow. It is precisely this difference which the Indian law requires 
that she should be able to understand, and understanding it, still to 
consent. 


So as regards assaults, both by English law and under the Code 
(a. 350) the absence of consent is an essential ingredient in the offence*. 
Bat the English jurist treats consent as a simple fact, and therefore 
holds that t|w oonaent even of a child under ten years* of age to what 
would otherwise be ato indecent assault, prevents the act being indicta¬ 
ble. (Reg. n. Johnson* 34 LJ. MC. 102. Reg. v. Beale 1 LR. CC. 10.) 
But by the Code, the Consent of a person who is under twelve years 
of age is immaterial. Therefore, where the act, if done without con¬ 
sent, would be an offence, the fact that such a consent was givgn by a 
child under twelve years of age would be no justification, unless the 
contrary appears from the context. The contrary does appear from the 
context in cases of rape, where the age of consent is reduced from twelve 
years of age, to ten years. 


91. The exceptions in Sections 87, 88, and 89 do 
not extend to acts which are offences 


Acts which are 
offences indepen¬ 
dently ofharmcaus- 
«d to the person 
consenting,are not 
within the excep¬ 
tion# in Sections 
*7, 86, and 80, 


independently of any harm which 
they may cause, or be intended to 
cause, or be known to be likely to 
cause, to the person giving the con¬ 
sent, or on whose behalf the consent 
is given. 


9 
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Illustration. 

Causing miscarriage (unless caused in good faith for tlir purpose of 
saving the life of the woman) is an offence independently of any harm 
which it may cause or be intended to cause to the woman. Therefore, 
it is not an offence ,l by reason of such barm ;* and the conaent of the 
woman or of her guardian to the causing of such miscarriage does not 
justify the act. 

92. Nothing is an offence by reason of any harm 
which it may cause to a person for 
faithfor*eb«ie- whose benefit it is done in good faith, 
at of a person even without that person’s consent, if 
W!tlW “ 00U3dllt the circumstances are such that it is 
impossible for that person to signify consent, or if 
„ . that person is incapable of giving con- 

Provisoes. sent, and has no guardian or other 

person in lawful charge of him from whom it is pos* 
sible to obtain consent in time for the thing to be 
done with benefit. Provided— 


First .—That this exception shall not extend to the 
intentional causing of death, or the attempting to 
cause death ; 


Secondly .—That this exception shall not extend to 
the doing of anything which the person doing it 
knows to be likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Thirdly .—That this exception shall not extend to 
the voluntary causing of hurt, or to the attempting 
to "cause hurt, for any purpose other thjua the pre¬ 
venting of death or hurt; , 

Fanj.rtMy.^—Th&i this exception shall not extend to 
the abetment of any offence, in the committing of 
which offence it would not extend. 


Illustrationt. 

(*> Z is thrown from his horse, and is insensible. A, a surgeon, 
finds that Z requires to be trepanned. A, not intending Z’s death, but 
in good faith, for Z’s benefit, performs the trepan before Z. recovers his 
power of judging for himself. A. has committed no offence, 

(ft) Z. is carried off by atiger. A. fires at the tiger knowing it to he 
likely that the shot may kill Z, but not intending to kail Z, and in good 
faith iftending Z.’s benefit-. A’s ball gives Z. a mortal wound. At hue 
commtfeted’aO offence. 
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{c) A, a surgeon, sees a child suffer an accident wbipfc is likely to 
prove fatal unless,an operation be immediately performed. There is 
not time to apply to the child's guardian. A. performs the operation 
in spite of the entreaties of the child, intending, in good faith, the 
child's benefit. A has committed no offence 

(<£) A is in a house which is on fire, with Z, a child People below 
hold out a blanket. A drops the child from the house-top, knowing it 
to be likely that the fall may kill the child, but not intending to kill 
the child, and intending, in good faith, the child’s benefit Here, even 
if the child is killed by the fall, A has committed no offence. 

Explanation. —Mere pecuniary benefit is not bene¬ 
fit within the meaning of Sections 88, 89, and 92. 

93. No communication made in 

mSe'in'oodfaiX g°°d faith is an offence by reason of 
w ew ’ any harm to the person to whom it is 

made, if it is made for the benefit of that person. 

Illustration - 

A, a surgeon, in good faith, communicates to a patient his opinion 
that he cannot live. The patient dies in consequence of the shock. A 
has committed no offence, though he knew it to be likely that the com¬ 
munication might cause the patient’s death. 

Sections 587—93 apply to cases in which an act likely to result in 
dangerous consequences is done to a person with his permission or foe 
hts benefit. These exceptions are as follows 

h Acts not intended, or known to be likely to cause death, or 
grievous hurt, are not offences, when done to a person above eighteen, 
who has consented to suffer, or run the risk of the harm. (s. 87-)' 

The phrase u grievous hurt, is defined in s. 830. Of course every 
roan is assumed to contemplate that barm which is the probable result 
of the weapon he uses ; therefore if two persons were to fence with 
naked swords, though in the most friendly spirit, and one were to kill 
the other, this would be culpable homicide, (1 East P C. 268. Foster. 
260.) It is to be observed that this exception only applies wkre the 
person suffering the harm is above eighteen, and therefore a boxing 
match between two school-boys would be criminal. But it would not 
be criminal for a parent or master to inflict moderate punishment upon 
a child or apprentice, for this is in itself a lawful act, and comes utwbr 
the exception in s- 79. (Arch. 868.) Nor is any act, whether wither 
without consent, an offence, if the harm is of a very slight character, 
(a. 99.) 

The harm done must not be different in kind or degree from what 
the person has agreed to run the risk of. Therefore, if two men were 
to begin boxing with gloves, one would not be justified in throwing 
aside the gloves, and striking . with his fist. Similarly, either of the 
players in a fencing match would be bound to discontinue the moment 
the button fell off his foil. On the same principle all the recognised 
rales of the contest must be observed, for they enter into the estimate 
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of the risk, Where two men are sparring, every blow must be fair* 
And so it is laid down in Bast, [1. E. P. C. 269,) 

“That in cases oE friendly contests with weapons, which though^ not of a 
deadly nature, may yet breed danger, there should be due warning given 
that each party may start upon equal terms. For if two were engaged to 
play at cudgels, and the one made a blow at the other, likely to hurt, before 
he was upon his guard, .and without warning, and death ensued* the want of 
due and friendly warning would make such act amount to manslaughter, but 
not tn murder, because the intent was not malicious. 

It may be questioned whether a pnze fight between two adults, 
fairly conducted according to English rules, would be protected under 
this section. Notwithstanding the apparent ferocity of the contest, it 
may well be argued, that it is not on the whole likely to cause death 
or grievous hurt ; certainly the annals of boxing are in favour of such 
a position, where the combatants are at all matched. On the other 
hqnd there is no doubt that the law of England, which countenances 
such sports as fencing, wrestling, and cud gel-playing, always treated 
prize-fighting as absolutely illegal, and even extended the criminality 
to every one present, and countenancing the transaction, (l, Russ. 
854 ) To a certain extent the greater danger of prize-fighting may be 
the reason for the difference, but probably the real cause is the publi¬ 
city with which such contests are attended, and the disorderly crowd 
which they collect. Accordingly in cases where no death ensued* the 
English practice is to indict the offender fnr riot and breach of the 
peace. (Foster. 260. Beg. v. Billingham 3 G &P. 234- Reg* Per¬ 
kins. 4 C & P. 537 ) This being so, a prize fight would still be cri* 
minal under s. 91, independently of any injury intended, or accruing 
to the parties engaged* 

2. No act, not intended to cause death, is to he an offence* if it is 
done f-»r the benefit of the person suffering it ,* first, with the consent 
of such person, being qualified to give such consent, and giving it of 
his own free will, and with full knowledge of all the facts, (ss. $8 
90 ) Secondly, in the, case of persons not capable of giving consent* if 
the consent of the person lawfully in charge of them is obtained ; 
(s. 89) or thirdly, even without obtaining consent, where under the 
circumstances such consent could not possibly be obtained, (s. 02,) 

The sections wifi have to be very liberally construed* or they may 
prove most dangerous to medical practitioners, who must take step®, 
often of a most dangerous character, upon the spur of the moment* 

No act which is intended to cause death will be protected* And 
therefore a man who killed a woman in order to save her from being 
ravished, or who supplied another with poison, in order to enable him 
to escape from death upon the scaffold, would not be within the ex* 
ception. (tiee ss. 305, 306.) But it is no offence to do an act before 
the birth ofa child, which prevents its being born alive* or causes it 
to die after its birth, when the act is done in good faith for the pur* 
pose of,saving the mother’s life. (s. 315,) * 

Mere pecuniary benefit will not be sufficient. (Exp, 8 . 92.) I once 
knew a strange case in which a man who had a Hfe estate in himself 
entailed upon bis children* with reversion to himself in fee, wanted to 
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raise s loan upon the security of Ms estate. He had no children, hut 
us it was possible he miglu have issue, the security was rejected. 
He hit upon the strange idea of having himself castrated in order to 
make possibility of issue extinot 1 I need hardly say that the proposal 
to effect this singular covenant against encumbiances was not sanction* 
ed by bis lawyer The peifomumce of such an operation for suoh a 
purpose would of couise be illegal uuder this Code ; first, because the 
benefit is not such as is contemplated by the act; secondly, because 
grievous hurt, such ns emasculation is declared to be, can only be clone 
for the purpose of preventing death or other grievous hurt, or for cure 
of a disease. (I R. 0 CR. 12.) And therefore a soldier who 
should aid another iu mutilating himselt in older to piocure bis dis¬ 
charge, would also be guilty. 

As to the consent which is necessary, I conceive that every proper 
cousent should always be presumed, where the act is in itself prope* 
and beneficial ; as for instance a surgical operation. And this is in 
accordance with the principle of the law of evidence, that innocence 
will always be presumed, and therefore wheie the act is prim a, facie 
lawful, but ma^be unlawful by omitting certain precautions, it will be 
assumed that those precautions have been taken, until the contraiy is 
shown. 

u Thus, where the Plaintiff complained that the defendant who had chartered 
Ins ship had put on board au article highly inflammable and danger¬ 
ous, without giving notice of its untrue to the master or others in charge of 
the ship, whereby the vessel w.ia burnt, he was held bound to prove this 
negative averment.’* (1 Tayl. Ev. § fll.) 

P>en where no actual consent could possibly have been given, as in 
the case of a patient who had not been informed of the necessity of 
any operation, and who was suddenly given chloroform, I have no 
doubt that the mere fact of his having placed himself under medical 
care, carried with it an implied consent to do every thing necessary 
and proper for a cure. 

The contrary presumption would arise where the act was in itself 
apparently unlawful. Therefore, a person who had killed or wounded 
another in a struggle, and who pleaded that it was the accidental 
result of an amicable contest, enured into by mutual cousent,«would 
have to prove his plea, (1 Tayl. 15v. § 96 ) 

A more difficult case, but one which might easily happen, would be 
where the party expressly withheld his consent, though the act were 
admitted to be for his benefit, and for the sole purpose of saving bis 
life. Such a case might possibly anse, where a timid patient could 
not nerve him»elf to undergo an operation, however necessary. Such 
a case is not piovided for by this act, and should it arise, the surgeon, 
if he wished to be absolutely safe agamst subsequent charges would 
be compelled to leave the sufferer to his fate. Of course, if such a 
charge were brought, and a conviction procured, the punishment could 
be no more than nominal. 

Section 93 was intended by the Commissioners to guard against « 
possibility which their ingenuity foresaw, though it is hardly likely ever 
to become a reality. The words of $. 299 are so ^vide, that a person 
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might commit the offence of culpable homicide by suddenly comraunt- 
cat mg disastrous intelligence to a person, whose state of health was 
such that the shock might readily prove fatal. It seemed to the Com¬ 
missioners that the section ought not to be altered so as to exclude 
Buch an act from the list of offences, because if a person maliciously, 
and for the purpose of killing or injuring another, imparted a shock of 
this species, the act was as truly criminal as if a tangible weapon hud 
been u$ed. This section was therefore introduced to protect the in¬ 
nocent, without unduly cloaking the gmltv. When we remember 
however that the wonis “ go ml faith/ 9 imply due care and aiUuition, 
and that it is expressly stipulated that the communication shall be 
made for the benefit of the person to whom it is addressed, it may be 
doubted whether the danger, supposing there to be any, is much 
diminished. (See 1st Report 184.fi, § § 248—249.) 

The clause mav aUo be applied in cases which would otherwise come 
under the head of ruminal trespass, (s* 441; oi insults, (a. u04,) 

9 4. Except murder -and offences against the State, 

Ac* to which a punishable with death, nothing is an 
person ib compel- offence which is done by a person 
lea by threats. who is compelled to do it by threats, 
which, at the time of doing it, reasonably cause the 
apprehension that instant death to that person will 
otherwise.be the consequence ; provided the person 
doing the act did not of his own accord, or from a 
reasonable apprehension of harm to himself short of 
instant death, place himself in the situation by which 
he became subject to such constraint. 

Explanation 1.—A person who, of his own accord, 
or by reason of a threat of being beaten, joins a g ang 
of dacoits, knowing their character, is not entitled^© 
the benefit of this exception, on the ground of his 
having been compelled by his associates to do any¬ 
thing that is an offence by law. 

Explanation 2. —A person seized by a gang of 
dacoits, and forced, by threat of instant death, to do 
a thing which is an offence by law ; for example, a 
smith compelled to take bis tools, and to force the 
door of a house for the dacoits to enter and plunder 
ity is entitled to the benefit of this exception. 

Ttiia-^etfon differs^ slightly from the doctrines of English and 
Scotch jaw. m English Ww, it would appear tbet a threat of actnnl 
□path, impenuipjg at the moment, would be an excuse for the commit- 
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tal of any crime except murder. In the last named case, Lord Hale 
lays it down that, 

“If a man be desperately assaulted, and m pei il of death, and cannot 
otherwise escape, unless, to satisfy his assailant’s fury, he will kill an innocent 
person then present, the fear and Actual foice will not acquit him of that 
crime and punishment, of murder, if he commit the fast, for he ought rather 
to die himself than kill the innocent* (1 Hale 51,) 

But actual present and continuing fear of death has been held as an 
excuse for joining in a riot, for giving supplies to rebels, anti assisting 
them iu minor acts of tienson, and even for joining and matching with 
rebels. (1 Russ. 32, 1 Hale 49—51, 139.) But in no case will fear 
of injury to house or goods, or npprehension of peisonal violence shoit 
of death, be aoy excuse whatever; (1 Russ 17, Reg. v. Tyler. 3. 0 
h P. 620) nor will even threats of death avail the prisoner, where 
time permits him to procure the protection of the law. (1 Hale 5 1 .) 

By Scotch law it is laid down that, 

“The excuse of compulsion will only avail if the prisoner was in such a 
situation that he could not resist without manifest peril to his life or pro- 
perty. n (Alison Crim. L. G72.) 

Accordingly*the plea of compulsion was held sufficient upon indict¬ 
ments for high treason and piracy. In all the cases cited by Mr. 
Alison, the fear was a fear of immediate death, and I am inclined to- 
think that the proposition as to peril to property being sufficient justi¬ 
fication for crime is too widely stated, 

Under $♦ 94 the compulsion must be such as is required by English 
law, and in the cases of murder and waging war against the Queen, 
(s* 121) even this plea will be insufficient. 

95. NotMng is an offence by reason that it causes, 

. or that it is intended to cause, or that 
slight harm* 08108 It is known to be likely to cause, any 
harm, if that harm is so slight that 
no person of ordinary sense and temper would com¬ 
plain of such harm. 

This is a novel but a useful section. It is plain that the '^person 
of ordinary sense and temper” must he taken fiom the class to which 
the actual complainant belongs. Gross language and even personal 
violence nmy be so common among members of a particular class of the 
community, that such acts may be done by one to another without 
any idea that any just ground for complaint is given. Similar k* a 
different rank of light might necessarily exhibit an intention *to insult and 
injure The section is valuable as allowing the judge a means of evad¬ 
ing the strict letter of the law* whenever merely litigious charges are 
brought under sueh Sections as 29*, 295, 499, 503, 

The original framers of the Code m tfceiv notes (p. 81) say of this 
clause, that it, 

“ Is intended to provide for those cases which, though from the imperfec¬ 
tions of language, they fall within the letter of the penal law, are yet not 
withfo its sprit, and are all over the world considered by the public, and are 
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for the moat pait dealt with by the tribunals, a« innocent. An our definition* 
arB framed, it is theft to dip a pen in auothei umi v d ink, iuu>dm*f to crumble 
one of hi$ wafers,*an assault to cover him with a cloud of dust by rid nig 
past him, hurt to incommode him by pressing against him tu getting into a 
carriage There are innumerable acts without performing which men eunnot 
live together in society, acts which all men constantly do and smb r in turn, 
and which it is desirable they should do and suffer iu turn, yet winch dittci 
only in deoree from crimes. That these acta ought not to be treated et imm 
is evident, and we think it far better expressly to except them from the 
penal clauses of the Code than to leave it to the Judges to except them in 
practice. ’’ 

Of the .Right of Private Defence. 

96- Nothing is an offence which 
in the exercise of the right of 

private ctetence is . , « ° 

an offence, private defence, 

I*. I 

Eight of private . 37. Every person has a right, sub¬ 

defence of the body ject to the restrictions containod in 

and of property. ^ t() defend _ 

n 

First .—His own body and the body of any other 
person, against any offence affecting the human 
body; 


Nothing done in done 


Secondly .—The property, whether moveable or im¬ 
moveable, of himself or of any other person, against 
any act which is an offence falling under the defi¬ 
nition of theft, robbery, mischief, or criminal trespass, 

, or which is an attemptto commit theft, robbery, mis¬ 
chief, or criminal trespass. 

98, When an act, which would otherwise be a 

Eight of private certain offence, is not that offence by 
defendag&instthe reason of the youth, the want of ma - 
hirity of understanding, the unsound¬ 
ness of. mind, or the intoxication of the 
person doing that act, or by reason of any miscon¬ 
ception on the part of that person, hvery person has 
the same right of private defence against that act 
which he would have if the act were that offence. 


Illustrations. 

, (*) Z, under the influence of madness, attempts to kill A; Z is 
guilty of no offence. But A has the same right of private defence 
which hB would have if Z were sane. 

(6) by night a house which he is legally entitled to enter* 

Z in ij6o^f%^aking A for a house-breaker, attacks A, Here Z, by 
attacking A tSBIer this misconception, commits no offence, But A has 



RIGHT OF PRIVATE DEFENCE- 73 

« 

the same right of private,defence against Z, which he would have if Z 
were not acting under that misconception. 

99. First ■—There is no right of private defence 

Acte against a & a * nst an ac * which does not reason- 
■which there is n» ably cause the appehensic-n of death 
defenoe!^ pmate or of grievous hurt, if done, or at¬ 
tempted to be done, b y a p ublic ser¬ 
vant acting in good faith under colouroFTkis office, 
though that act may not be strictly justifiable by 
law. 


Second. —There is no right of private defence 
against an act which does not reasonably cause th& 
apprehension of death or of grievous hurt, if done, or 
attempted to be done, by the direction of a public 
servant acting in good faith under colour of his office, 
though that direction may not be strictly justifiable 
bj T law. 


Third .—There isno right of private defence in cases 
in which there is time to have recourse to the protec¬ 
tion of the public authorities. 


Fourth. —The right of private defence in no case 
■Extent to which extends to the inflicting of more barm 
the right nuy he than it is necessary to inflict for the 
exermsed. purpose of defence. 


Explanation 1.—A person is not deprived of the 
right of private defence against an act done, or at¬ 
tempted to be done, by a public servant, as such, 
unless he knows, or has reason to believe, that the 
person doing the act is such public servant. 

Explanation 2.—A person is not deprived of the 
right of private defence against an act done, of at¬ 
tempted to be done, by the direction of a public ser¬ 
vant, unless he knows or has reason to believe, that 
the person doing the act is acting by such direction ; 
or unless such person states the authority under 
which he acts, or, if he has authority in writing, un- 
produces such authority if demanded. 

: 10 
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100. The right of private defence of the body ex¬ 
tends, under the restrictions mentiqn- 
ed in the last preceding Section, to 
of the body ex- the voluntary causing of death or of 
tends to causing any . otller h arm t 0 the assailant, if the 

offence which occasions the exercise of the right be 
of any of the descriptions hereinafter enumerated, 
namely— 

First —Such an assault as may reasonably cause 
the apprehension that death will otherwise be the 
consequence of such assault— 

- Secondly .—Such an assault as may reasonably 
cause the apprehension that grievous hurt will other¬ 
wise be the consequence of such assault— 

Thirdly. —An assault with the intention of com¬ 
mitting rape— 

Fourthly. —An assault with the intention of grati¬ 
fying unnatural lust — 

Fifthly. —An assault with the intention of kidnap¬ 
ping or abducting— 

Sixthly. —An assault with the intention of wrong¬ 
fully confining a person, under circumstances which 
may reasonably cause him to apprehend that he will 
be unable to have recourse to the public authorities 
for his release. 

.101. If the offence be not of any of the descrip- 
' . tions enumerated in the last preced- 

extlodB Growing ing .Section, the right of private de- 
*?y other fence of the body does not extend to 
* M ‘ ' the voluntary oausing of death to the 

assailant, but does extend, under the restrictions men¬ 
tioned in Section 99, to the voluntary causing to the 
assailant of any harm other than death. 

102. The right of private defence of the body 
commences as loon as a reasonable 
JuZ!ZZS apprehension of danger to toe body 
the sight of pri- arises from an attempt or threat to 
bfaV^ 9ftCe ° f 1)116 ® OEO ? 3tt ^ the offence, though the offence 
' may not have been committed ; and 
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it continues ag long as sucli apprehension of danger 
to the body continues. 

103. The right of private defence of property 

when the right ex tends, under the restrictions men- 
of private defence tioned in Section 99, to the voluntary 

JftSSSdSaf causin S of death or of an y otller harm 

to the wrong-doer, if the offence, the 
committing of which, or the attempting to commit 
which, occasions the exercise of the right, be an 
offence of any of the descriptions hereinafter enume¬ 
rated, namely— 

First. —Robbery. 

Secondly. —House-breaking by night. 

Thirdly.— Mischief by fire committed on any build¬ 
ing, tent, or vessel, which building, tent, or vessel is 
used as a human dwelling, or as a place for the cus¬ 
tody of property. 

Fourthly. —Theft, mischief, or house-trespass, under 
such circumstances as may reasonably cause apprehen¬ 
sion that death or grievous hurt will be the conse¬ 
quence, if such right of private defence is not exer¬ 
cised. 

104. If the offence, the committing of which, or 

„ TL , w the attempting to commit which, occa- 

extends to causing aions the exercise oi the right ot pri- 
any harm other vat3 defence, be theft, mischief, or 

than death. .... . r ., 

criminal trespass, not ol any ot the 
descriptions enumerated in the last proceding Sec¬ 
tion, that right does not extend to the voluntary 
causing of death, but does extend, subject to the 
restrictions mentioned in Section 99, to the volun¬ 
tary causing to the wrong-doer of any harm, other 
than death. 

103. First .—The right of private 
defence of property commences when 
of the right of a reasonable apprehension of danger 
gj^d^neof tQ the proper ty commences. 
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Second ,—The right of private defence of property 
against, theft continues till the offender has effected 
his retreat with the property, or the assistance of the 
public authorities is obtained, or the property has 
been recovered. 


Third. —The right of private defence of property 
against robbery continues as long as the offender 
causes or attempts to cause to any person death or 
hurt or wrongful restraint, or as long as the fear of 
instant death or of instant hurt or of instant personal 
restraint continues. 


' Fourth .—The right of private defence of property 
against criminal trespass or mischief continues as long 
as the offendercontinues in the commission of criminal 
trespass or mischief. 

Fifth .—The right of private defence of property 
against house-breaking by night continues as long as 
the house-trespass which has been begun by such 
house-breaking continues. 

106 > If, in the exercise of the right of private 
defence against an assault which rea¬ 
sonably causes the apprehension of 
death, the defender be so situated 
that he cannot effectually exercise 
that right without risk of harm to an 
innocent person, his right of private defence extends 
to the running of that risk. 

lllmtraiio 


Right of private 
defence against a 
deadly assault 
when there ■ is 
risk of harm to an 
innocent person. 


A. is attacked by a mob who attempts to nmrder Mm* Ho cannot 
effectually exercisfe his right of private defence without firing on the 
mob, and he cannot fire without risk of harming young children who 
are mingled with the mob. A. commits no offence if by W ftrifcghc 
harms any of the children. 


The right of private defence extends to defence against injuries 
either to person or property, whether the injury affects the person or 
property of him who stands on his defence, or of some one else. (a. 97*) 
, The principle of the right is, that it shall only be exercised when and 
so ftffc as is necessary. 

In a[Wie in Bengal, the servants of an Indigo factory who had a 
right to*&w land, but hdft been interfered with by the villagers, went 
out m force, armed with deadly weapons, in order to effect their object, 



RIGHT OF PRIVATE DEFENCE. 77 

and the villagers went out also armed to meet them ; it was held that 
In the affray which followed neither party could plead the right of 
private defence of property* as there was a Police Station near at hand* 
and each party could have applied for the protection of the law- 
(3 R. C. C. Or. 21.) But mere resistance by a party lawfully in 
possession of land to an attempt made by others to expel him by 
force, is lawful. (2 B- A. Or. 16.) 

The right of private defence will seldom be necessary when the act 
is done by a public servant, acting in good faith under colour of his 
office. For in such cases an appeal to superior authority will always 
redress the grievance, if the act be not strictly justifiable. But some¬ 
times the act may be one which would not admit of redress. For 
instance, if an attempt were made to flog or execute the wrong man. 
Here resistance would be admissible (s. 99.) 

The expression u public sefVant” is defined in a. 21 It will he 
observed however that the exemption does not in terms apply in favor 
of persons who in good faith assist a public servant, whether he is or 
is not justified in his conduct. But it is plain that in practice it does 
so apply. Suppose the case of a constable who calls on the by atanders 
to help him in arresting a supposed burglar. Here the Kt act done 1 * 
is the attempt to arrest, and resistance to this entiie act is forbidden, 
and of course equally forbidden whether the resistance takes the form 
of knocking down the constable, or the persons whose assistance is 
necessary to him. And explanation 2, s. 99, expressly refers to acta 
done u by direction of a public seivant. 11 

Nor does this section of the Act at all apply to the case of private 
persons acting lawfully in discharge of a public duty, or supposing 
themselves to be lawfully so acting. The question however will always 
resolve itself into a further question, whether the act of the private 
person was really lawful or not. For instance, a private person may 
without warrant arrest a man who has actually committed a murder* 
but he may not arrest him upon suspicion, if that suspicion turns out 
to be unfounded. (I Russ. 799.) If then the act is lawful, it cannot 
be resisted by any species of force ; for the lowest species of force 
must amount to an asaault, and an assault cannot be justified on the 
score of provocation, ** by any thing done in obedience to the law. 
(a. 352.) 

Tfc may be argued indeed that even where a pnvate person does an 
act which he bond fide believes to be justifiable *, as for instance* the 
arrest of an innocent person honestly believed to be a murderer* that 
the right of private defence does not exist. It may be argued that a* 
97 only gives the right of private defence .against qffmcee, and that by 
SB. 76 and 79 acts done by a person who* under a mistake offset, 
bond Ut believes himself to be bound or justified by law in doing 
the act are not offences* But it will be observed that in s. 99* the 
word used throughout is act not offence. The cases put in explana¬ 
tions 1 and 2, a. 99 are cases of acts which are not offences. It is 
a l s o that the person who stands upon his defence cannot judge of 
wtt motives, but only of the conduct of his assailant. As he is allowed 
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to resist a public officer, whom he does not know to be such, a fortiori 
must he be allowed to resist one who is not a public officer, and who 
is acting illegally. And even where th© private person is acting with 
strict legality, it will, in accordance with the spirit of explanation 2, 
be necessary to show that his resistance was made with full knowledge 
that the person arresting him was acting on behalf of the law. 

Persons lawfully executing legal process should .always commence 
by showing their warrant, if they have any, or if they have none, 
should plainly announce their object and the authority under which 
they act. This is necessary both for their own protection, and in 
justice to those with whom they are dealing. The mere showing by 
a constable of his staff of office is sufficient, as an intimation of hi* 
character. But when a bailiff rushed into a bed-chamber early in the 
morning, without giving the slight intimation of his business, and the 
gentleman,, not knowing him, wounded him with his sword in the 
impulse of the moment, this was held not to be murder, as there waa 
nothing to show the prisoner that thB deceased was acting bv authority 
of law. (Arch. 555.) 

The offences for which a Police Officer may arrest without warrant 
arc stated in column 3 of the Schedule annexed to the Cr. Pm 0. He 
ipay also arrest without warrant. 

“Secondfy r —Any person against whom a reasonable complaint has bean, 
made or a reasonable suspicion exists of his having been concerned in any 
such offence. 


"Thirdly .—Any person against whom a hue and ary has been raised ofhia 
Having been concerned in any such offender.” 

** Fourthly .—AnyjperBon who is a proclaimed offender*” 

H hoy person who is found with stolen property in his possession." 

c«Kf (Or. p w aS 1 0 .r b8truot a Polioe offioer wbiJa “ thB e ”' 

SimHar powers of arrest are given to officers in charge of Police 
Stations in regard to vagabonds and criminal characters. (Cr. P. 0. 

* 8n “ "A**? °® oers m regard to persons who an deeign- 
to commit the offences specified in Schedule 8. if they emmt 
otherwise be prevented. (Cr. P. C. s. 104.) 

H**W*tfeer BoKeeofficer demand** 
nw aitt m tlw prevention of a breach of hie peace*, or In the « rrneiiimiof> 

PeL?,£■*. W “ »* "9 other 

Police officer is authorised to anrest.” (Cr. cCf. s. 82.) 

W Tlie Magistrate may also at any time direct the arrest in. hie nrmrnnenf 
s. Slj &ral>n f ° r Whose arr8Bt he is com f'etenb to issue a warmunT 0: 

ont^warraEt^and' 1 fh ^ 6 Cf ‘ ^ ° f ar,e&t by a P rivate P*rw» Wxtb- 
- aad of h « ®*a ®ere prompting. Probably because snob 
• wetter did not come within the ordinary roles of criminal procedure! 

do ^* t J Df tbe P ower of an y pr^ste perron to*£ 
^W^who has committed, or is about to commit one of these se£ 

^T?. known to tbe English, law a* felonies. (1 B oss. 
”*** x Mpaewly stated in the illustration to s. 7a 
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The right of voluntarily causing death in self-defence is only granted 
in the oases named in Sections 100 and 103. A death is said to be 
voluntarily caused, when it is actually intended, or when such means 
are used as would necessarily or naturally produce death. See s. 39, 
<tnte p. 25.) It would be no justification for a man who shot another 
through the head, or ran him through the body, to say that he did not 
intend to cause his death. And so, where a paik-keeper, having 
fouhd a boy stealing wood, tied him to a horse’s tail, and dragged him 
along the park, and the boy died of the injuries he received, this was 
held to be murder. Arch. 544. 

Where the defence is that the party was about to commit suoh 
a crime as would justify his death, this must be proved ; not indeed so 
aa to establish the fact conclusively, but so as to prove that the party 
had such grounds for supposing violence was intended, as would 
warrant a rational man in so acting. Where the prisoner was in pos¬ 
session of a room at a tavern, and several persons insisted on having 
it, and turning him out, which he refused to submit to, whereupon 
they drew their swords upon him and his companions, and he then drew 
his sword, and killed one of them; this was held to be justifiable 
homicide ; not that he would have been autboxizfd to act so, in main¬ 
taining his possession of the room, which.under those circumstances 
might fairly be questioned *—but because the facts rendered it ap¬ 
parently necessary in seIf*defence. (1 Russ. 897,) Where, however, 
a servant set to watch in his master’s garden at night, shot a person' 
whom be saw going into the hen-roost, it was decided that he was not 
justified in so doing, unless he had fair grounds to believe his own life 
to be in actual danger. (Arch. 547.) 

Even in cases where the nature of the crime which is uommfttefd or 
contemplated would justify the voluntary infliction of death, such an 
act would he unlawful if the crime could be prevented by milder means, 
(s. 99. d. 4u) 

Accordingly, in Bengal, the skying of a robber after he had been 
taken into safe custody was held to be wilful murder. (1 M. Dig. 
182, § 577.) And so, in Bombay. 

rt The prisoner killed with a sword a thief he found at night stealing his 
ehilliew in a field. Held by the fl. F. U. that this was not a case of justi¬ 
fiable homicide, but of culpable homicide ; it being proved that the pri* 
Sonet’s own life was not in danger, that the deceased offered no resistance! 
and did not even attempt to escape, and that the prisoner might haveap* 
prehended the deceased without resorting to extreme means, which the «r- 
cumstances of the case did not warrant.” (3. M, Dig. 119. § 109.) 

And so, where a person finding a man in the act of committing 
house-breaking by night, called for a weapon and killed him, and it 
appeared that the house-breaker was at the time trying to*e$cape, but 

? notably would have been unable to escape, and that the prisoner called 
or the weapon for the express purpose of killing him, the High Court 
of Bengal ruled that the act was murder* (1 R. C. 0. CJR. 68.) 

The right of defence begins when a reasonable apprehension of dan¬ 
ger cmwnenoes; ($s, 102, 105) that is, when there is a reasonable ap* 
prehension of such danger as would justify the particular species «$ 
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retaliation employed. A man who is attacked by another who wears 
a sword, is not justified in killing him on the chance that lie way use 
the weapon, but if he sees him about to draw it, it is not necessary to 
wait till he does draw it. So, a man who bears a burglar busy open¬ 
ing the lock of the house door, may fire at him before he gets in. 
But he would not be justified in firing at a man whom ho saw prowling 
about liis compound at night, unless he had reasonable ground to sup¬ 
pose that party was about to force his way into the house. 

The right of defence ends with the necessity for it. Where the in* 
jury is to the person, the right ceases with the apprehension of danger; 
(s. 102) that is, as said before, with the apprehension of such danger 
as would justify the particular form of violence employed in self- 
defence. Where a man is attacked by another with a sword, he is as 
we have seen, justified in killing him. But if the sword is broken, 
o? the assailant is disarmed, so that all apprehension of serious harm 
is over, the party attacked would be committing murder or culpable 
homicide at the least, if he were still to proceed tothe death of his 
opponent. But a man who is assaulted is not bound to modulate his 
defence, step by step, according to the attack* before 4here is reason 
to believe the attack is over. He is entitled to secuie his victory, as 
lftog as the contest is continued. ° He is not obliged to retreat, but 
may pursue his adversary till he finds himself out of danger j and if 
in a conflict between them, he happens to kiU, such killing is justifi¬ 
able.” (1 Kuss. 895. ) And of course, where the assault has once 
assumed a dangerous form, every allowance should be made for one, 
who, with the instinct of self-preservation strung upon him, pursues his 
defence a little farther than to a perfectly cool bystander would seem 
absolutely necessary. The question in such cases will be, not whether 
there was an actually continuing danger, but whether there was a 
reasonable apprehension of such danger. 

The right of defence against injuries to property is governed by the 
same principle, viz,, the continuance of an injury which may be pro* 
v^itecU (s. 105.) Therefore resistance, within the justifiable limits, 
iwa$ be continued so long as the wrongful act is going on. But 
when the robber, for instance, has made bis escape, the principle 
of self-defence wonM not extend to killing him if met with on 
a subsequent' day. If however the property wem found in his 
possession, the right of defence would rente fbr the the purpose of 
its recovery* It by no means follows however that the right would 
revive to the same extent as it formerly existed, at the com¬ 
mission of the original offence. ’For instance, if a houM*b*tak«*r is 
found carrying away property at mght, he may be killed* But if he 
is met with next day in possession of the same property, it Would be 
unlawful # to kill him, as the house-breaking has come to an end. Only 
such violence is lawful as would be justifiable against a person who 
h«%»tolen property without intimidation, and if he resists by meant 
wfift^create no apprehension of death or grievous hurt, he cannot 
be iilied^hy virtue of anything contained in these sections. This it 
the ground/of the distinction drawn in explanations 2 and 3 be* 
tween theffcan$ robbery. In the former case the right of defence ap* 
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pears to last longer than it does in the latter. What is meant is, that 
the right of defence against robbery, at tuch, only lasts as long as the 
robbery. While the fear of death, hurt, or wrongful restraint* which 
causes theft to grow into robbery, (s, 309) continues, the offender 
may be killed. But when he takes to his heels with the booty, i he 
robbery is over, and the right of defence is reduced to what would 
have been admissible against a piek-poeket. This seems, as a mere 
matter of public policy, to be a grave error, and is certainly opposed 
to English law which would allow a man to fire upon a highwayman 
while he was galloping away, A similar remark applies to expla¬ 
nation 5. The right of defence against house-breaking as such, only 
lasts so Jong as the house-trespass continues, that is, (s, 442) so long 
as the criminal is within the building. It would appear that if he 
died of a shot fired at him after he had effected his escape from the 
house, this would be an unlawful killing, though if he did not die, Ijjit 
was maimed for life, it wonld be all right, (a. 194.) 

The right of private defence of property against theft is stated only 
to continue u till the assistance of the public authorities is obtained. 5 ’ 
But of courae.the victim of the theft will still be allowed to lend his 
aid in support of the public authoriites should they require it. 

Death caused by the exercise of the right of private defence of pro¬ 
perty or person, in good faith, hut to an extent not warranted by the 
law, is not murder, but culpable homicide, fa. 300, Exception 22 
2 R. C. C. CR. 40.) 

It will be observed that the above sections refer to the right of pri¬ 
vate defence only, not to another right which frequently arises on the 
commission of crime, via, the right to arrest. This rests upon a com¬ 
pletely different ground, via., upon considerations of public policy. 

Resistance to a legal arrest will always justify the death of the party 
resisting, where the authority of the law can be maintained in no other 
way. 

“ So that in all cases, whether civil or criminal, where persons having 
authority to arrest or imprison, and using the proper means for that pur¬ 
pose, are resisted in bo doing, they may repel force by force, and need not 
give back : and if the party making resistance is unavoidably killed in the 
struggle, this homicide is justifiable. 1 * (1 Russ. 893) • 

In such cases the party trying to effect the arrest, is not required 
to stand on his defence. He is bound to advance and perform his 
duty, at allbasard to himself, and therefore is entitled to protect him¬ 
self so far as may be necessary* 

u If a person against whom a warrant of arrest is issued, shall forcibly re¬ 
sist the endeavour to arrest him, it shall be lawful for the PoBee officer or 
other person executing the warrant to uSe all such means as may be neces¬ 
sary to effect the arrest.” (Cr. P. C. s. 92.) 

Where a prisoner has escaped, the Police officer, or other person 
making fresh pursuit, is authorised to adopt the same measures as he 
might have adopted on the original taking. (Cr. P. C. s. 113.) 

44 But in judging of the degree of resistance which shall justify the as¬ 
sumption of deadly weapons, the rule is, that none is sufficient which does 
not give the officer reason to believe that his life shall come to be iu hwwud 

11 
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if he shall persist in the execution of his warrant. The fear of a wrestling 
bout, or even of a beating or bruising, is not a relevant defence, nor indeed 
any thing short of a preparation of a deadly weapon against the officer, or 
of such an overpowering force as plainly indicates that, but with the peril 
of his life, fc he cannot advance and discharge his duty. But on tho other 
hand, it is* equally dear, that if the officer shall hastily, and without any 
sufficient cause, make use of deadly weapons to enforce his warrant, and 
death shall ensue, this crime will nab be construed any thing lew than mur¬ 
der- (Under the Code it would he only culpable homicide, a. 300. l£xccp 
tion 3.) This will be more especially be the case, if there ho any appearance 
of premeditation or malice on the officer’s part, or reason to believe that 
he has made use of his office, and hie commission, to give a colour to, ami 
obtain impunity for private vengeance-’* (Alison Cvim. L. 20.) 

And the same necessary violence, which may be employed by an 
officer in making an arrest will be justifiable on the part of gaolers, 
or others, resisting a forcible attempt to escape from their custody. 
^Arch. 556.) 

Precisely the same protection is extended to private persona, aiding 
public officers, or effecting an arrest, of their own accord, under cir¬ 
cumstances which justify them in so doing. 

** In order to justify an officer or private person in thewf canes, it is ne¬ 
cessary that they should, at the time, be in the act of legally executing a 
duty imposed upon them by law, and under such circumstances, that if the 
officer or private person were killed, it would have been murder. For if the 
circumstances of the case were such, that it would hare been manslaughter 
only to kill the officer or private person, it will be manslaughter at least in 
the officer or private person to kill the party resisting." {Arch- 556.) 

Nothing is said in the Or, P. 0. as to the degree of violence which 
may be used for the purpose of effecting an arrest, where the party 
instead of resisting merely flies to avoid arrest. Under English law, 

u If the offence with which the man was charged wero a treason or felony* 
ora dangerous wound given, and he flies, and cannot otherwise be apple- 
headed, the homicide u justifiable; (See 4 Jtt. J, AP. 16S,) but if charged 
with a breach of the peace, or other misdemeanour only, or if the arrest 
were intended in a civil suit, the killing m theBe cases will be murder; unless, 
indeed, the homicide were occasioned by means not likely or intended to 
kill, such as tripping up his heels, giving him a blow of an ordinary cudgel* 
or other weapon not likely to kill, or the like ; in which case the nomiciae, 
at most, would be manslaughter only.” ‘(Arch. 556.) 

The Scotch law is even stricter upon this point, and only justifies 
the killing of a runaway criminal in cases where the charge against 
him is a capital offence* As Mr. Alison observes, (Grim. L. 37.) 

“Certainly nothing can be found in the consideration of public Interest or 
state necessity, urged on the other Bide, in such a case, to counterbalance 
the consideration that the officer has here taken upon himself to kit) a 
person suspected of an offence, for which, if convicted* the law would. have 
inflicted a milder punishment. But this is to be observed, on the other side, 
that in the case of an atrocious assault bordering on death, or with deadly 
weapons, and where the future consequences of the wound are uncertain, 
the officers or their assailants are clothed with neatly the same privilege aa 
if death had actually ensued." 

In India where the ultimate escape of a known criminal is next to 
impossible, tho rule of Scotch law seenu to me the safer rule to 
follow. 
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CHAPTER V.l 

OP ABETMENT. 

Abetment of a 107. A person abets the doing of 
thing. a thing, who— 

First. —Instigates any person to do that thing ; or, 

Secondly. —Engages with one or more other per¬ 
son or persons in any conspiracy for the doing of 
* that thing, if an act or illegal omission takes place in 
pursuance of that conspiracy, and in order to the 
doing of that thing ; or. 

Thirdly. —Intentionally aids, by any act or illegal* 
omission, the doing of that thing. 

Where grievous hurt was caused, and the evidence went to show that 
the attack was unpremeditated, it was held that certain prisoners who 
stood' by while- the assault was being committed by others, were guil¬ 
ty of intentional aiding” under this clause, but were not punishable 
under s. 114 (4 R. C. C. CR. 27.) But see the note to s. 114. post. 

Explanation 1.—A person who, by wilful mis¬ 
representation, or by wilful concealment of a material 
fact which he is bound to disclose, voluntarily causes 
or procures, or attempts to cause or procure, a thing 
to be done, is said to instigate the doing of that thing. 

j Illustrations. 

4, a public officer, is authorized by a warrant from a Court of Justice 
to apprehend Z „ B, knowing that fact, and also that 0 is not 2, wilfully 
represents to A that C is Z, and thereby intentionally causes A to ap¬ 
prehend C. Here B abets by instigation the apprehension of C. 

Explanation 2.—Whoever, either prior to or at 
the time of the commission of an act, does any thing 
in order to facilitate the commission of that act, and 
thereby facilitates the commission thereof, is said to 
aid the doing of that act. 

108. A person abets an offence who abets either 

Abettor the commission of an offence, or the 

commission of an act, which would be 
an offence, if committed by a person capable by lav 
of committing an offence with the same intention or 
knowledge as that of the abettor. 

Explanation 1.—The abetment of the illegal omis- 
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sion of an act may amount to an offence, although 
the abettor may not himself be bound to do that act. 

Explanation 2.—To constitute the offence of abet¬ 
ment, it is not necessary that the act abetted, should 
be committed, or that the effect requisite to consti¬ 
tute the olfence should be caused. 

Illustrations* 

(a) A instigates B- to murder C. B refuses to do so, A is guilty of 
abetting li to commit murder, 

(i b) A instigates B to murder D. B in pursuanceo! the instigation 
eUbs D. D rncovms Irom the wound, A is guilty of instigating B to 
commit murder. 

Explanation 3.—It is not necessary that the per¬ 
son abetted should be capable by law of committing 
an offence, or that he should have the same guilty 
intention or knowledge as that of the abettor, or any 
guilty intention or knowledge. 

Illustrations. 

(<x) A, with a guilty intention, abets a child or a lunatic to commit 
an act which would be an offence if committed by a person capable by 
law of committing an offence, and having the same intention as A* 
Here A, whether the act be committed or not, is guilty of abetting an 
offence. 

(b) A, with the intention of murdering Z, instigates B, a child under 
seven years of age, to do an act which causes Z’s. death. B, in conse¬ 
quence of the abetment, does the act, and thereby causes Z's death. 
Here, though B was not capable by law of committing an offence, A in 
liable to be punished in the same manner as if B had been capable by 
law of committing an offence, and had committed murder, and he is 
therefore subject to the punishment of death. 

(c) A instigates B to set lire to a dwelling-house, B, in consequence 
of the Imsoundnees of his mind, being incapable of knowing the nature 
of the act, nr that he is doing whit is wrong or contrary to law, sets fire 
to the house in consequence of A’s instigation. B has committed no 
offence, hut A is guilby of abetting the offence of settingfire to a dwell* 
ing-house, and is liable to the punishment provided for that offence. 

(d) A,intending to cause a theft to be committed, instigates B to 
take property belonging to Z out' of Z’s possession. A induces B to 
believe that the property belongs to A. B takes the property out of 
Z’s possession, in good faith believing it to be A’e property. B> acting 
under thia misconception does not take dishonestly, and therefore does 
not commit theft. But A is guilty of abetting theft, and is liable to 
the same punishment as if B had committed theft. 

Explanation 4.—The abetment of an offence being 
an offence, the abetment of such an abetment is also 
an offence. 
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Illustration* 

A instigates B to instigate C to minder Z B accordingly instigates 
0 to murder 2, and C commits that offence in consequence of B’s insti¬ 
gation. B is liable to be punished for his offence with the punishment 
for murder; aud as A instigated B to commit the offence, A is also 
liable to the same punishment. 

Explanation 5.—It is not necessary to the com¬ 
mission of the offence abetment by conspiracy, that 
the abettor should concert the offence with the per¬ 
son who commits it. It is sufficient if he engage in 
the conspiracy in pursuance of which the oflence is 
committed. 

Illustration . 

A concerts with B a plan for poisoning Z. It is agreed that A shall 
admiuister the poison. B then explains the plan to C, mentioning that 
a third person is to administer the poison, hut without mentioning A’s 
name. C- agrees to procure the poison, aud procures and delivers it to 
B for the purpose of its being used in the manner explained. A ad¬ 
ministers the poison ; Z dies m consequence. Here, though A and 0 
have not conspired together, yet C has been engaged in the conspiracy 
m pursuance of which Z has been murdered. C has therefore commit¬ 
ted the offence defined m this section, aud is liable to the punishment 
for murder. 

109, Whoever abets any offence shall, if the act 
abetted is committed in consequence of 
JtSaS! the abetment, and no express p*m- 
abetted w oom- sion is made by this Code lor the 
quence, and where punishment of such abetment, be pun- 
no express pro- ished with the punishment provided 
!for the offence. 

The offence of abetment can only be committed in respect of offences 
tinder the Penal Code. Not of offences punishable under a special or 
local law. (3 B. C. C. CR. 31. 33.) Nor of offences punishable under 
the English law* This defect is not cured by Act IV of 1867. Pos¬ 
sibly a person who instigated another to commit an offence against the 
Railway Act or to commit a murder on the High Sea, might be suc¬ 
cessfully indicated as an accessary before the fact. 

Except that the mistake has actually been made, (see 5 R. J. and 
P. 215.) I should have thought it unnecessary to point out that a 

C erson who has been convicted of an offence, as principal, cannot also 
e punished for abetting it. 

Explanation .—An act or offence is said to be com¬ 
mitted in consequence of abetment, when it is com¬ 
mitted in consequence of instigation, or in pursuance 
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of the conspiracy, or with the aid which constitutes* 
the abetment. 

Illustrations . 

(a) A offers a bribe to B, a public servant, as a reward for allowing 
A some favour in the exercise of B’s official functions. B accepts the 
bribe, A has abetted the offence defined in section 161, 

(&) A instigates B to give false evidence. B, in consequence of the 
instigation, commits that offence. A is guilty of abetting that offence, 
and is liable to the same punishment as B. 

[c) A and B conspire to poison Z. A, m pursuance of the couspr 
racy, procures the poison and delivers it to B in order that he may 
administer it to Z. B, in pursuance of the conspiracy, administers the 
poison to Z in A’s absence and thereby causes Z*s death. Here B is 
guilty of murder. A is guilty of abetting that offence by conspiracy, 
and is liable to the punishment for murder. 

110. Whoever abets the commission of an offence 

shall, if the person abetted does the 

Punishment of ac t w ith a different intention or know- 
»on abetted does the ledge from that ot the abettor, be 
act with a different punished with the punishment pro- 
of the abettor. videdfor the offence which would hfcve 
been committed if the act had been 
done with the intention or knowledge of the abettor, 
and with no other. 

111. When an act is abetted and a different act 

Liability of abet- is done, the abettor is liable for the 

tor when one act is act done in the same manner and to 

wtrth done' the same extent as if he had directly 
abetted it; provided the act done was 

Proviso, a P r °table consequence of the abet¬ 

ment, and was committed under the 
influence of the instigation, or with the aid or in 
pursuance of the conspiracy which constituted the 
abetment. 


Illustrations* 

(<*) A instigates a child to put poison into the food of Z, and gives 
him poison for that purpose. The child in consequence of the insti¬ 
gation, by mistake puts the poison into the food of Y, which is by the 
side of that of Z, 'Here, if the chid was acting under the influence of 
A « instigation, and the act done was under the circumstances a proba¬ 
ble consequence of the abetment, A is liable in the same manner, and 
to the same extent, as ifhedwd instigated the child to put the poison 
into the food of Y % 
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(b) A instigates B to burn Z’s house. B sets fire to the house, ami 
at the same time commits theft of property there. A, though guilty 
of abetting the burning of the house is not guilty of abetting the theft; 
for the theft was a distinct act, and not a probable consequence of the 
burning, 

(c) A instigates B and C to break into an inhabited bouse at mid¬ 
night for the purpose of robbery, and provides them with arms for that 
purpose. B and C break into the house, and being resisted by Z, one 
of the inmates, murder Z. Here, if that murder was the probable con¬ 
sequence of the abetment, A is liable to the punishment provided for 
murder. 

See note tos. 34, ante p. 22. 

112. If the act for which the abettor is liable 

a bettor when ik- under the last preceding Section fs 
able to cumulative committed in addition to the act abet- 
abettfldand for act ted, and constitutes a distinct offence, 
done - . the abettor is liable to punishmentfor 

each of the offences. 


Illustration • 

A instigates B to resist by force a distress made by a public servant. 
B, in consequence, resists that distress. In offering the resistance, B 
voluntarily causes grievous hurt to the officer executing the distress. 
As B has committed both the offence of resisting the distress, and the 
offence of voluntauly causing grievous hurt, B is liable to punishment 
for both these offences ; and if A knew that B was likely voluntarily 
to cause grievous hurt in resisting the distress, A will also be liableto 
punishment for each of the offences. 


133. When an act is abetted with the intention 


on the part of the abettor of causing 
a particular effect, and an act for 
which the abettor is liable in conse¬ 
quence of tbe abetment causes A dif¬ 
ferent effect from that intended by the 
abettor, the abettor is liable for the effect caused, in 


Liability of abet¬ 
tor for *n effect 
caused by the act 
abetted different 
from that intended 
by the abettor. 


the same manner and to the same extent as if he 
had abetted the *act with the intention of causing 
that effect, provided he knew that the act abetted 
was likely to cause that effect. 


Illustration. 


A instigates B to cause grievous hurt to Z. B, in consequence of the 
instigation, causes grievous hurt to Z. Z dies in consequence. Here, 
if A knew that the grievous hurt abetted was likely to cause death, A 
is liable to be punished with the punishment provided for murder. 
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114 . Whenever any person who, if absent, would 
av. ^ * S mt be liable be punished as an abettor, 

vrhen offJace is is present when the act or offence for 
committed. w hieh he would be punishable in con¬ 

sequence of the abetment is committed, he shall bo 
deemed to have committed such act or offence. 

In order that a person should be liable as an abettor, when absent, 
it must be shown that he had aided, instigated, or conspired towards 
the crime actually perpetrated, (s. 107.) Therefore where grievous 
hurt was committed by some prisoners, while others merely stood by, 
and the evidence showed that the attack was unpremeditated, it was held 
that those who stood by might be punished as abettors, for aiding in 
the act under s. 107, c. 3, but could not be punished as principals 
under s. 114. For il they had been absent they could not have been 
punished at all. (4 R. C.C. OR. 27.) But qrtesre, for if the prisoners 
were really aiding, then the act would have been the act of aK under s. 34, 
{antep. 2*2 .) and each would be liable as if he had com&itted it himself. 

115, Whoever abets the commission of an offence 

punishable with death or transporta- 
Abetment of an ^ion f or life shall, if that offence be 
with death or not committed in consequence ot the 
hft.n'thf offence abetment, and no express provision is 
be not committed made by this Code for the punishment 
the* 5 abetment. 0 °* of such abetment, be punished with 
imprisonment of either description for 
a term which may extend to seven years, and shall 
if an act which also be a liable to line; and if any act 
causes ham be for which the abettor is liable in con- 
qnencf 11 of °°the sequence of the abetment, and which 
abetment. causes hurt to any person, is done, the 

abettor shall be liable to imprisonment of either des¬ 
cription for a term which may extend to fourteen 
years, and shall also be liable to fine. 

Illustration* 

A instigates B bo murder Z. The offence is not committed. If B 
had murdered Z, he would have been subject to the punishment of 
death ot transportation for life. Therefore A is liable to imprisonment 
for a term which may extend to seven years, and also to a fine; and if 
any hurt be done to Z in consequence of fcho abetment, he will be liable 
to impriaoument for a term which may extend to fourteen years, and 
to fine. 
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116. Whoever abets an. offence punishable with 

Abetment of an imprisonment shall, if that offence be 

punishable not committed in consequence of the 
ment, if'ttftT^fl abetment, and no express provision is 

nutted*^n ° eonae" ma< ^ e ^y Code for the punishment 
quence of the a- of such abetment, be punished with 
betment imprisonment of any description pro¬ 

vided for that offence, for a term which may extend 
to one-fourth part of the longest term provided for 
that offence, or with such fine as is 
theperaon b abetted provided for that offence, or with 
be apnbheservant both ; and if the abettor or the person 

who&e duty it is to ■» .. i * it , jr _ 

prevent the offence. abetted. IS 0; public Servant, WJLlOSe 

duty it is to prevent the commission 

of such offence, the abettor shall be punished with 

imprisonment of any description provided for that 

offence, for a term which may extend to one-half of 

the longest term provided for that offence, or with 

such fine as is provided for that offence or with both. 

Illustrations. 

(a) A offers a bribe to B, a public servant, as a reward for showing 
A some favour in the exercise of B*a official functions. B refuses to ac¬ 
cept the bribe, A is punishable under the Section. 

(B) A instigates B to give false evidence. Here, if B does not give 
false evidence, A has nevertheless committed the offence defined in this 
Section, and is punishable accordingly. 

(c) A, a Police officer, whose duty it is to prevent robbery, abets the 
commission of robbery. Here, though the robbery be not committed, 
A ia liable to one-half of the longest term of imprisoument prowled for 
that offence, and also to fine. 

(d) B abets the commission of a robbery by A, a Police officer, 
whose duty is to prevent that offence. Here, though the robbery be 
not committed, B is liable to one-half of the longest term of imprison- 
ment provided for the offence of robbery, and also to fine. 

117. Whoever abets the commission of an offence 

Abetting the by the public generally, or by any 

commission of au number or class of persons exceeding 

offence by the pub- , ini - • ° 

lie, or by more ten, shall be punished with 3mpnson- 

than io persons. ment of either description for a term 

which may extend to three years, or with fine, or with 

both. 
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A affixes in a public place a placard, instigating a sect < m.Malmg of 
more than ten membeis to meet at a certain time and pl.uv fin the 
purpose of attacking the members of an adveise sect, while engaged in 
a procession, A has committed the offence defined in this Section, 

This section does not apply to cases where each of the ptnMons 
abetted commits a distinct and separate offence \ e.g* where the pnsomn 
induced twelve coolies cadi to break his contract, (5 K< i\ lOA.f 

The English law used to divide criminals into four classes, acrottl- 
# ing to the manner in winch they were connected with the act. Tiny 
were either, principals in the first or second degree, or accessaries be 
fore or after the fact. 

r A puncipal in the first degree is defined to be, one who, cither 
actually or construeuvelv. is the immediate perpetrator of the crime, 
(Arch, 4.) 

A principal in the second degree is, one who is present, aiding and 
abetting, at the commission of the fact. (Ibid,) * 

An accessary before the far*; is he who, being absent at the time of 
the felony committed, doth yet procure, counsel, command, or abet 
another to commit a felony. (Arch. 71.) 

An accessaiy after the fact is one, who knowing a felony to have 
been committed by another, receives, relieves, comforts, or assists the. 
felon. (Arch. 10.) 

The case of principals is dealt with by s$. 34—38. (ante pp. 22 — 
24) s. 34 makes each responsible for the act of all where the crimi¬ 
nal act is done by seveial Therefore wheie several join in a gang 
robbery carried on with violence, each will be liable unfit 1 ! s. 391, 
though only one actually did hurt. But the act so ascribed to each mu it 
be the joint act, and not some special offence committed by om* of the 
individuals. If several join in house-breaking, and one commits a 
rape in the house, this would not be the offence of any but thoie 
who actually aided him. And so where an offence is made up of 
an act? and an intention, those who join in the same act will only 
be liable if they do it wiih ihe same intention, (ss. 35, 38.) But all 
those who join in any act will be liable for every result, which natur¬ 
ally flows from such an act. As for instance if a death, not in 
itself contemplated, were to result from a joint beating or a joint 
arson, (s. 39.) 

Under the Bngbsh law a person who induces an innocent person to 
commit a crime is considered not an abettor, but a principal in the first 
degree. (Arch. 4, Keg v Butcher 28 LJ. MC. 14, Bell. 6.) Under 
the Code, however, he is ranged with abettors, (s. 107, Exp. 3.) 

There is nothing either in this chapter or chapter II which applies 
to accessaries after the fact. All the sections refer to something done 
prior to or at the time of the commission of the net, not to assistance 
or concealment rendered after the crime is accomplished. This will 
be found in ss. 130, 136, 157, 912, 216, under the head harbouring. 
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A person is said to instigate another to an act, when he actively 
suggests and stimulates him to the act, by any means or language 
direct or indirect, whether it take the foim of express solicitation or of 
hints, insinuation, or eueoiuagement (Arch. 8.) But a mere acquies¬ 
cence or permission does not amount to an instigation. 

4i As if A says he will kill J. S. and B says you may do your pleasure for 
me, this makes not B accessary ” (l Hale Cl6 ) 

Where the parties indicted as principal and abettor stand in the 
relation of master and servants, and where the acts of the latter 
are not in themselves unlawful, the guilt of each party will de¬ 
pend upon the knowledge and intention with which such acts were 
done. Where the keeper ot a place of public resort left his pre¬ 
mises iu the management of a seivant, and prostitutes were suf¬ 
fered to meet together and lemain theie, contrary to law, it 
mled, that if the servant in knowingly suffering the prostitutes to 
meet together and remain, was canymg out the orders of his master, 
the master was guilty as a principal, and the servant as abetting. 
(Wilson v, Stewart 32 LJ. MG- 198.) And so the loading of 
his master’s gfin by a servant might be an innocent or a guilty act, 
according as he thought his master was going to shoot a tiger, 
or to commit a dacoity 

There seems at first to he some contradiction between clause 2 of 

107, and sa. lid and 116. The former seems to imply that some 
allotments are only offences if something follows upon them ; the latter 
that an abetment is an independent crime, nrespective of ulterior re¬ 
sults. I conceive that the legislature contemplated two sorts of abet¬ 
ment, active and inactive. An active abetment, such as instigation, 
is in itself punishable, though nothing comes of it. But an inactive 
abetment, as where a person consents to take partin a conspiracy 
pressed upon him by others, is only a crime where some overt act is 
done in consequence. 

By English law, it is laid down that, if 

** A commands B to kill C, but before the execution theie of A repents, 
and countermands B, and yet B proceedu in the execution thereof, A is not 
accessary, foi his consent continues not, and he gave timely countermand 
to B. But if A had repented yet if B had not been actually countermanded 
before the fact committed, f A has been accessary ” (1 Bale CIS, 2 Hawk 

P. U. 442. 

The doctrine is contrary to the general principle of English law 
which will not suffer a party who has once commuted a crime to purge 
it by subsequent act#, as for instance, in the case of theft, even by 
restitution. (Arch. 282.) No such exception is hinted at in the 
Code, and I conceive the principle would be too dangerous in its ap¬ 
plication to render its introduction desirable. 

What is meant by the phrase <c illegal omission,” which is mention¬ 
ed in e. 107. cl 3, as one of the ways by which a person may abet an 
act ? By English law a man does not become an accessary by mere 
non-feasance, as for instance withholding assistance which he had it in 
his power to give ; concealment of an intended crime, of which, he has 
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information- (Arch. 8.) I do not imagine that the framers of the 
Code intended to alter this rule. It seems to me that the u omission” 
must he one which has an active effect in bringing about the result; 
that it must be one of the chain of facts by which the crime is accom¬ 
plished, and that it will not be sufficient if it is merely an omisriou to 
do something which might prevent the crime. For instance, if a ser¬ 
vant were intentionally to leave a door unlocked, in order to facilitate 
the entrance of a burglar, if a muse were intentionally to refrain from 
giving a sick man his medicine, in order to hasten his death , these 
would be illegal omissions by which the crimes were aided. The mere 
passive assistance afforded by concealment of facts which might be 
disclosed, is rendered punishable by ss. 118,119 and 176. 

The concealment must tend, and be intended, to bring about or 
facilitate the crime : concealment of an offence after it has taken place 
is not of itself an abetment, (5 R. J & P. 106) though, coupled with 
other facts, it might he evidence of an abetment. 

These remarks apply with still greater force to s. 107, cl 8, Exp, L 
where the “ wilful concealment” which amounts to abethng must be of 
a material fact, which the party is bound to disclose, by which some* 
thing is voluntarily caused or procured. The latter words point clearly 
to an active, and not merely a passive pait in the result arrived at. 
For instance, a witness at a trial who voluntarily concealed a material 
fact, in pursuance of a conspiracy to get an innocent man executed, 
(See ss 194, 195,) would be an abettor under this Section. Accord¬ 
ingly in England the balance of authority seems to be in favour of the 
position, that giving false evidence against an innocent man to piocure 
bis execution would be murder. (1 Russ. 687, notes g. and //.) In 
Scotland however it is said that such a crime could only be punished 
as perjury or conspiracy. (Alison Crim. L- 73.) The case ia expressly 
provided for in s. 194. 

Three different states of facts may arise after an abetment. First, 
no offence may be committed. In this case the offender is punish¬ 
able under ss. 115 and 116 for the mere attempt to cause crime. 
Secondly, the very act at which the abetment aims may be committed, 
and wm be punishable under ss. 109 and 110. Lastly, some act 
different, but naturally flowing from the act abetted, may be perpetrated, 
in which cose the instigator will fall under the penalties of ss. 1 i l-113* 

S, 113 may lead to dangerous laxity, unless the proper interpreta¬ 
tion is put upon the concluding proviso. The law assumes that a man 
knows and contemplates the natural result of bis acts, and will not 
permit him to escape the consequence of his acta by merely pleading 
ignorance. Such ignorance can at most amount to recklessness or 
indifference, which is no excuse. Take for instance the illustration 
in the text. If the grievous hurt instigated by A were the maim¬ 
ing of Z, under the effects of which he died, no Court of Justice 
could allow A to plead ignorance of this probability as rendering bis 
offence less than murder. (Arch. 537- Alison Orim, L, 3.) As 
Lord Justice Clerk laid down the law in one case in Scotland. 
(Alison Crim, L, 4.) 
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w This was an instance of absolute recklessness and utter indifference 
about the life of the sufferer , and the Jaw knows no difference between the 
guilt of such a case, and that of an intention to destroy . J> 

** Under Act XVIII of 1862, s, 29, abettors may be indicted and punished 
for abetting an offence which has been committed m consequence of the 
abetment, notwithstanding the person who committed the offence shall not 
have been indicted or found guilty, or shall uot be m custody or amenable 
to justice, and every abettor of an offence may be indicted, tried, and pun* 
ished for the abetment as a substantial offence, and punished by any of Her 
Majesty’s Supreme (now High) Courts of Judicature, which would have 
power to try the abettor if he had committed the offence himself* either in 
the place in which he is guilty of the abetment, or in the place in which any 
act shall have been committed in pursuance of the abetment.” 

See also Cr. P. C. s. 3S. 


118. Whoever, intending to facilitate, or knowing 

Conceaiin ade- to be likely that he will thereby 
sign to commit an facilitate the commission of an offence 
offence punishable punishable with death or transporta¬ 
tion for life, voluntarily conceals, by 
any act or illegal omission, the exist¬ 
ence of a design to commit such offence 
or makes any representation which he 
knows to be false respecting such de¬ 
sign shall, if that offence he commit¬ 
ted, be punished with imprisonment of either des¬ 
cription for a term which may extend to seven years, 
or if the offence be not committed, with imprison¬ 
ment of either description for a term which may ex¬ 
tend to three years : and in either case shall also be 
liable to fine. 


with death, or 
trauaportation*for 
life. 

If the offence be 
committed. 

If the offence be 
not committed. 


Illustration, 

A knowing that dacoity ia about to be committed at B, falsely informs 
the Magistrate that a dacoity is about to be committed at C, a ^>lace in 
an opposite direction, and thereby misleads the Magistrate with intent 
to facilitate the commission of the offence. The dacoity is committed 
at B in pursuance of the design. A is punishable under the Section. 

119. Whoever, being a public servant, intending 
a pubhc servant to facilitate or knowing it to be likely 
concealing«design that he will thereby facilitate the com- 
ieneewhichUw hw mission of an offence, the commission ot 

dnty to prevent. which it is his duty as such public ser¬ 
vant to prevent, voluntarily conceals, by any act or 
illegal omission, the existence of a design to commit 
suen offence, or makes any representation which he 
knows to be false respecting such design, shall, if the 
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if the offence bo offence be committed be punished with 
committed imprisonment of any description pro 

vided for the offence, for a term which may extend 
to one half of the longest term of such imprisonment, 
or with such fine as is provided for that offence, or 

if the offence he both ; or if the offence be punish* 

punishable with able witb death or transportation for 
death, &c. life, with imprisonment of either des¬ 

cription for a term which may extend to ten years ; 
or, if the offence be not committed, shall be punished 
if the offence be with imprisonment of any description 
net committed. provided for the offence, for a term 
which may extend to one-fourth part of the longest 
term of such imprisonment, or with such fine as is 
provided for the offence, or with both. 

Illustration 


A, an officer of Police, being legally bound to give information nf all 
designs to commit robbery which may come to bis knowledge, ami 
knowing that B designs to commit robbeiy, omits to givesuch informa¬ 
tion, with intent to facilitate the commission of that offence. Hare A 
Las by au illegal omission concealed the existence of B’s design, and to 
liable to punishment according tD the provision of this .section. 

120. Whoever intending to facilitate or knowing 
it to be likely that he will thereby fa 
.iTSmiut cilitate the commission of an offence 
offence punishable punishable with imprisonment, volun- 
mont. impnson ~ tarily conceals, by any act or illegal 
omission, the existence of a design to 
if the offence commit such offence, or makes any ro¬ 
be committed. presentation which he knows to bo 
false respecting such design, shall, if the offence be 
committed, be punished with imprisonment of the 
description provided for the offence, for a term which 
may extend to one-fourth and, if the offence be not 
If not committed, committed, to one-eighth of the long¬ 
est term of such imprisonment, or with 
such fine as is provided for the offence, or with both 

There seems a good deal of confusion in the conception of these 
tw6 sections, and with one exception it seems difficult to Bee the dif¬ 
ference between the offence aimed at and that of abetting• The facta 
stated in the illustration to a. 1 IS clearly amounted to an act by which 
the doing of the dacoity wg$ intentionally aided* gad therefore came 
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expressly under the definition given m s. 107. Should the offence be 
punished with 7 years’ imprisonment under s, 118, or with transpor¬ 
tation for life under s. 109 p The real force of the Sections will 
arise in the cases alluded to, (ante p. 91) under 3 . 107, where 
there is no active aid given, but merely passive concealment. These 
will present no difficulty where theie is a positive mis-statement, as 
for instance where a villager knowing that his neighboui had started 
off on a gang robbery, should give false answers to the Police as to 
the niau’s absence fiom home, the cause of it, the direction he had 
taken, the fact of his being armed or the like. But what will be the 
law, where he simply abstains from giving information which is in his 
* power ? This must come under the words <c illegal omission/ 3 Now 
according to Eugliah law the mere omission to give infoimation is 
only illegal in the case of treason or felony. This was known fey 
the teim misprision and is defined by Lord Hale (vol. I. 374.) as 
being <c when a person knows of a treason or felony, though no party 
or consenter to it, and doth not reveal it in convenient time ” There 
was no such offence as misprision of a misdemeanour- This distinction 
is not howevef maintained in the present Code, which applies to the con¬ 
cealment of all offences, except those which are merely punishable 
with fine. See also s. 123, post p, 100. 

If is probable however that the word fk illegal” is intended to draw 
the distinction between cases in which an omission of this nature 
might be lawful, and those in which it might not. If could hardly be 
contended that a party who hears of an intended robbery is bound to 
start off to a distance m search of the Police, iu the heat of the day, or 
the darkness of night, or to the neglect of pressing business* Nor is 
a person bound to hurry off to communicate an intended crime, of 
which he has been informed, but upon evidence which he sees reason 
to doubt. No definite rule can be laid down, but it is clear that in 
all such cases the certainty of the information, the amount of belief 
reposed in it, the emergency of the occasion, and the facility for com¬ 
municating the design to those who would be able to avert it, must all 
be taken into consideration. The circumstances must almost be such 
as to render the party accused an accomplice in the guilt of th$ princi¬ 
pal offenders. 

The Code is stricter in its penalties upon public servants, (s. 119) 
who conceal any offence which it is their duty to prevent. In this 
case every omission is illegal, and justly so, because every such 
omission is a direct breach of the duty which they are paid to perform. 
It must lie observed, however, that this Section only applies in refer¬ 
ence to offences which it was their duty as such public servants to 
prevent/* It would be no part of the duty of a revenue officer, or 
judicial subordinate to prevent a riot, nor of a Police Constable to see 
to thcaccurary of the village accounts, 

Under s. 138 of the Cr, P, C., it is enacted that £ * it shall be the 
duty of every person who is aware of the commission of any offence 
made punishable under ss. 388, 392—399, 4*02, 435, 436, 449, 
450,456-—460 of the Indian Penal Code to give information of the 
same to the nearest Police Officer, whenever he shall have reason to 
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believe that, if such information be withheld, the person who com¬ 
mitted the offence may not be brought to justice, or may have his 
escape facilitated/ 1 

This Section, it will be observed, refers to crimes actually per¬ 
petrated, whereas the sections previously under considei ation relate 
to offences contemplated, but not committed. 


CHAPTER VI. 

OF OFFENCES AGAINST THE STATE. 

Waging or at- 121. "Whoever wages war against 
tempting to wage the Queen, or attempts to wage sueli 
tie waging of war war, or abet3 the waging ot such war, 
against the Queen, shall be punished with death, or trans¬ 
portation for life, and shall forfeit all his property. 

Illustrationa, 

(a) A joins an insurrection against the Queen. A has committed 
the offence defined m this Section. 

y (h) A in India abets an insurrection against the Queen’s Govern¬ 
ment of Ceylon by sending arms to the insurgents. A is guilty of abet- 
ting the waging of war against the Queen. 

The fiist word*of this Section is general,—whoever wages war,—with 
out any distinction as to Btitiah subjects, or otherwise. Upon this the 
Commissioners remark, 2nd Beporfc 1847, § 13, 

“The Statute of treason is not more specific than this chapter of the Code 
in regard to the peisons subject to its provisions It says simply, 4 if a m»n 
do levy war against our lord the king in his realm, as the Code sayK, * whoever 
wags war,’ &c. The laws of a particular nation or country cannot be applied 
to any person, but such as owe allegiance to the Govern meut of the country * 
which allegiance is either perpetual, as in the case of a subject by birth or na¬ 
turalisation, or temporary, asm The case of a foreigner residing in the coun¬ 
try. They are applicable of course to all such as then owe allegiance to the 
Government, whether as subjects or foreigners, except as excepted by reser¬ 
vations''or limitations. The specification proposed by Hr* Hamilton would 
exclude foreigners resident in the country. Now when foreigners eater the 
country it is supposed that they do so, only upon this last condition, that 
they be subject to the laws.” 

The offence of waging war under s. 121 ia the same as that which 
in the English Statute of Treasons—-35 Edw. III. sfc* 5. c. 2, was styled 
levying war. No specified number of persons is necessary to con¬ 
stitute the offence; three or four will constitute it as fully as a thou¬ 
sand. (Arch. 628.) Though of course the smallness of the numbers 
would be most important as a matter ot' evidence, for the purpose of 
negativing any treasonable design. Nor it is necessary to show that 
there was any of the usual pageantry of war* such as military 
weapons, banners or drums, or any regular consultation before 
the rising. (Tost. 208.)^ The possession of arms is indeed spoken 
of as one of the elements in the offence, bat this I conceive is also 
merely a matter of evidence, Numbers sufficiently overwhelming 
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would make arms unnecessary, or ensure their being speedily ob¬ 
tained. Nor is it necessary that any blows should actually be 
deal fc . te Listing and marching aie sufficient overt*acts, without 
coming to a battle.” (Poster 218 ) 

The mere fact of an armed assembly meeting and marching, or 
even fighting will not, of itself constitute a waging of war. It must be 
by some public and premeditated plan, foi some public and general 
purpose. The law upon this point cannot be better laid down than 
in the words of the Statute of Edw. Ill, which was declaiatory of 
the Common Law upon the point, as explained by Mr. Justice Foster. 
Ilia commentary deserves especial comment from the circumstance 
1 hat it was accepted as being the authoritative exposition of the law. 
by the late Lord Campbell, when Attorney Geneial, and prosecuting 
for the Ciown m a case of High Tieason (Fiost’s case 9 C & F. 
HI.) 

** The true criterion therefore in all these cases it>, Quo animo did the 
parties assemble 9 For if the assembly be upon account of some puvate 
quarrel, oi to take revenge on particular persons, the Statute u£ Tigabous 
hath already determined that point in favour of the subject If, saith 
« the Statute, any man ride armed openly, or secretly with men of arms 
<* against any ether to slay or to rob-him, or to take and keep him till he 
“ make fine for his deliverance, it is not the mind of the King nor bis 
« Council, that in such cabc it shall be judged treason , but it shall be judged 
“felony or tiespass according to the law of the land of oil time used, 

“ andaccmdmg as the case requireth.” 

“.The words of the first clause descriptive of the offence, Lf any man ride 
arm ed optmly or secretly with men of arms, did, in the language of those 
times, mean nothing less than the assembling bodies of men, fnends, tenants 
or dependants, armed and arrayed m a warlike mauner in order to effect 
some purpose or other by dint of numbers and superior strength ; and yet 
these assemblies so armed and arrayed,, if drawn together for purposes of a 
private natuie, were not deemed treasonable/’ 

° Though the Statute mentioneth only the cases of assembling to kill, 
rob or imprison, yet these, put as they are by way of example only, 
will not exclude others which may be brought within the same rule.; 
for the retrospective clause provideth, that if in such case or other like 
it hath been adjudged. What Ve the other like cases * All cases of the 
like private nature aie, I apprehend, within the reason and equity of the 
act. The oase of the Earls of Gloucester and Hereford, and many other 
cases cited by Hale, some before the Statute of Treasons, and others after 
it,—those assemblies, though attended many of them with bloodshed and 
with tbe ordinary apparatus of war, were not bolden to be treasonable 
assemblies j for they were not, in construction of law, raised against thfc 
King or his Koyal Majesty, but for purposes of a private personal nature.” 

“Upon the same, principle and within the reason and equity of ttite 
Statute, risings to maintain a private claim of right, or to destroy particu¬ 
lar enclosures, or to remove nuisances, which affected or were thought to 
affect in point of interest the parties assembled for these purposes, or to 
break prisons in order to release particular persons without any other cir- 
custance of aggravation, have not been holden to amount to levying 
war within the Statute.” 

u And upon the same principle and within the same equity of the Sta¬ 
tute, I think it was very rightly holden by five of the Judges, that a using 
of the weavers in and about London to destroy all engine-looms, machines 
which enable those of the trade who made use of them to undersell those 
who had.them not, did not amount to levying wai within the Statute; 
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though great outrages were committed on that occasion, not only in London 
but in the adjacent countries, and the magistrates and poaeoitiiren weu 
resisted and affronted ** 

<f For those judges considered the whole affair merely ha a p n v ae qnar* 
rel between men of the same trade about the use of a partiruUr engine, 
which those concerned m the rising thought detrimental to thcui. Five 
of the judges indeed were of a different opinion ; but the Attorney Genet al 
thought proper to proceed against the defendants as for a riot only/' 

u But every insurrection which in judgment of law is intended against 
the person of the king, be it to dethione or imprison him> or to oblige 
him to alter his measure* of Government, or to remove evil counsellors from 
about him, these risings all amount to levying war within the Statute* 
whether attended with the pomp and circumstances of open war or not; uml 
every conspiracy to levy war for these purposes, though not tieuson within 
the clause of levying war, is yet an overt act within the other danse of com¬ 
passing the King’s death. For these purposes cannot be effected by numbers 
and open force without manifest danger to hiB peiaon/* 

* “ Insurrections in order to throw down all inclosures, to alter the t*«fc.v 
blished law or change religion, to enhance the pnee of all labour oi to uj*u 
all prisons,—all risings in order to effect these innovations of a public and 
general concern by an armed force are, in construction of law, high treason* 
within the clause of levying war j fur though they arc not levelled at the 
person of the King, they arc agaiust his Royal Majesty ; atirt bmdes, they 
have a direct tendency to dissolve all the bonds of society, and to destroy all 
property and all Government too, by numbers and an armed force. Insurrec¬ 
tions likewise for redressing national grievances, or for the expulsion ot 
foreigners in general, or indeed of any single nation living here under the 
protection of the King, or for the reformation of real or imaginary evils of 
a public nature and m which the insurgents have no special interest,—risings- 
to effect these ends by force and numbers are. by construction of law, within 
the class of levying war • for they are levelled at the King'a Crown and 
Royal Dignity(Foster 208—211.) 

And so the Indian Law Commissioners say, in their 2nd Report, 
1847, § 10, referring to, and agreeing with the view of the English 
Criminal Law Commissioners. 

<f In another place the Commissioners say, * the terms of the Statute mnn 
naturally to import a levying of war by one, who th owing of the duty of 
allegiance, arrays himself in open defiance of his Sovereign m like manner 
and by the like means as a foreign enemy would do, having gained footing 
within the realm/ So also we conceive the terms 1 waging war against the 
Government’ naturally import a person arraying himself in defiance of the 
<k>vern*nent, in like manner and by like means as a foreign enemy would do.* 

In a case which is charged as being the offence of waging war, the 
prisoners are not bound of necessity to sbow what was the object and 
meaning of the acts done. The onus rests upon the prosecution, not 
only to make out the facts, but the motives which constitute the of¬ 
fence. (Reg. v . Frost 9C&P. 129.) These will in general be easily 
ascertained, since the language and acts of those engaged in the 
common enterprise will all be admissible for the general purpose t>f 
showing the object and character of the assembly. Accordingly in 
the case of Reg. t>. Hunt (5 B & A. 566), where Hunt and others 
were indicted for unlawfully meeting together for the purpose of excit¬ 
ing disaffection, it was held that resolutions proposed at a former 
meeting at which he had presided, were admissible as showing the in¬ 
tention of those who assembled at the second meeting, both having 
avowedly the same object. The meeting in question was attended by 
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Uv«e bodies of men who came from a distance, marching in regular 
liiilitary order, and it was held to be admissible evidence of the charac¬ 
ter and intention of the meeting, to show that within two days of the 
««me considerable numbers of men were seen training and drilling 
before day-break, at a place from which one of these bodies had come 
to the meeting; and that on their discoveimg ihe peisons who saw them, 
they ill-treated them, and forced one of them to swear never to be a 
King’s man again Also, that it was admissible evidence for the same 
purpose to show, that another body of men in their progress to the 
meeting, m passing the house of the person who had been so lU-treat- 
fd, exhibited then disapprobation of his conduct by hissing. And in¬ 
scriptions, and devices on banners and flags, displayed at a meeting 
were held to be admissible evidence for the same purpose. 

According to the English law of evidence. 

4 * There must be two witnesses to prove the treason, both of them to the 
«ame overt-act, oi one of them to one, and the other of them to another overt- 
act, of ike same tmwo/i , nnlesn the defendant shall willingly, without vio¬ 
lence, confess the same. And it the juiy do not give credit to both witness¬ 
es, the defendant shall be acquitted But one witness is sufficient to prove 
a collateral fact , as that the defendant is a natural born subject, or the 
like.’* (Arch. 627) 

And so by the Indian Evidence Act, II of 1855, s. 28, treason is 
mentioned as an exception to the general rule that the evidence of a 
single witness is sufficient. 

Buts. 58 of that Act provides that nothing in it ** shall be constru¬ 
ed so as to render inadmissible in any Court any evidence which, 
but for the passing of this Act, would have been admissible in such 
Court/* Under this section it haB been ruled that the implication against 
the admission of a wife's evidence against her husband in criminal 
cases, and against the sufficiency of the uncorroborated evidence of an 
accomplice, arising from the language of ss. 20 and 28, has no 
weight in Mofusail Courts, which are not governed by the English rules 
of evidence. (I R. C. 0. CR. 78. 2 R. C. 0. OR. 16. 4 Mad. H. C. 
Appx. 7. But see as to accomplices, 3 Bomb. H.‘ C- Cr. 5 7.) Now if the 
English law of evidence does not apply to Mofussil Courts, and if this 
special rule has not been expressly introduced by s, 28, there*is cer¬ 
tainly no reason in the nature of things why a greater amount of 
evidence should be required to convict of waging war, than to convict 
of murder, the punishment for which is exactly the same. On the 
other hand it may be argued that the words of s. 28 are equivalent 
to an enactment that in case of treason the evidence of one witness 
should he insufficient. If so, I do not think that s, 58 would affect 
that rule, since the effect of s. 28 would be, not to render any evidence 
inadmissible; but merely to render a particular minimum of evidence 
necessary. My own opinion is that those words in s. 28 only applied 
to the English Courts, wbere the English law of treason was in force, 
that they never applied to the Mofussil Courts, and that they do not 
apply now to the High Courts, when trying offences under Chapter 
Vi of this Code. 
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122. Whoever collects men, arms, or ammuni- 
_ „ tion, or otherwise prepares to waff© 

&c. with the mteu- war, with the intention ot either wag- 
232ZT&Z in S. or being prepared to wage war 
against the Queen, shall be punished 
with transportation for life or imprisonment of either 
description for a term not exceeding ten years, and 
shall forfeit all his property. 

. 123. Whoever by any act, or by any illegal omis- 
. ... sion, conceals the existence of a design 

intent to facilitate to wage war against the Queen, m- 
a design to wage tending by such concealment to facili¬ 
tate, or knowing it to be likely that 
such concealment will facilitate, thewaging of such 
war, shall be punished with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

124, Whoever with the intention of inducing or 

. ... „ compelling the Governor-General of 

Assaulting Gover- Tn . r ° ~ „ t>* 

nor-Geuerai, Go- India, or the Governor ot any Presi¬ 
dent to compel^ 1 'or denc y> or a Lieutenant-Governor, or 
restrain the exer- a Member of the Council of the Go* 
power! aDy lawful vernor-General of India, or of tho 
Council of any Presidency, to exercise 
■or refraiu from exercising in any manner any of tho 
lawful powers of such Governor-General, Governor, 
Lieutenant-Governor, or Member of Council, assaults, 
or wrongfully restrains, or attempts wrongfully to 
restrain, or overawes by means of criminal force or 
the show of criminal force, or attempts so to over¬ 
awe, such Governor-General, Governor, Lieutenant- 
Governor, or Member of Council, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 

125. Whoever wages war against the Govem- 
Wagiug war a* Bient of any Asiatic power in alliance 

gainst any Asiatic or at peace with the Queen, or at- 

witTthe Sen’ terQ P ts to wa g© su © h war, or abets the 
waging of such war, shall be punished 
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with transportation for life, to which fine may be add¬ 
ed ; or with imprisonment of either description for 
a term which may extend to seven years, to which 
fine may be added ; or with fine. 


126. Whoever commits depredation, or makes 
, preparations to commit depredation, 

Committing ae- 1 \ a • -iv 

predutmu on tiu- on the territories of any power m alh- 
to:ritonoi ot acy a nce or at peace with the Queen, 
with the Queen, shall be punished with imprisonment 
of either description for a term which 
may extend to seven years, and shall also be liable to 
fine and to forfeiture of any property used, or intencT- 
ed to be used, in committing such depredation, or 
acquired by such depredation. 


127. Whoever receives any property knowing 
the same to have been taken in the commission of 
any of the offences mentioned in Sec¬ 
tions 125 and 126, shall be punished 
with imprisonment of either descrip¬ 
tion for a term which may extend to 
seven years, and shall also be liable to 
fine and to forfeiture of the property so received. 


Receiving proper¬ 
ty taken by wai or 
depredation m eu - 
turned m Sections 
125 ami 


128. Whoever, being a public servant, and having 
Public servant the custody of any State Prisoner or 

voluntarily allow- Prisoner of War, voluntarily allows 
stLorWar r m hie such prisoner to escape from any place 
custody to escape. -which such prisoner is confined, 
shall be punished with transportation for life, or im¬ 
prisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

129. Whoever, being a public servant, and hav- 

* ing the custody of any State Prisoner 
JJSVSS or Prisoner of War, negligently >uf- 
io g Prisoner of f ers auc h prisoner to escape from any 
hU^ouatody 1 to place of confinement in which such 
oscap*- prisoner is confined, shall be punished 

•with simple imprisonment for a term which may 
extend to three years, and shall also be liable to fine. 
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According to English law it would seem that tho mm* fact <\t an 
escape is primd facie evidence of negligence on this part of the keeper. 
For it is his duty to keep the prisoner safely. (Arch, 000.) But this 
may be negatived on the part of the defendant by showing force, or 
other circumstances which rebut the presumption» No presumption 
however can be raised from the mere fact of an escape that it was 
voluntarily permitted, or that it was knowingly aided or assisted, an.i 
express evidence mtibt be brought to this effect, if any convictiou un¬ 
der ss. 123 or 130 is desired. 

130. Whoever knowingly aids or assists any 
^ State Prisoner or Prisoner of War in 

of, 1 rea?uing SCa or escaping from lawful custody, or 
harbouring such rescues or attempts to rescue any such 
‘ prisoner, or harbours or conceals any 

such prisoner, who has escaped from lawful custody, 
or offers or attempts to offer any resistance to the 
recapture of such prisoner, shall he punished with 
transportation for life, or with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

Explanation .—A State Prisoner or Prisoner of 
War who is permitted to be at large on his parole 
within certain limits in British India, is said to escape 
from lawful custody if he goes beyond the limits 
within which ho is allowed to be at largo. 

Chaiges under this Chapter except s. 127 are not to be mcrUimui 
by any Court, unless ordered oi authorized bv Government or by 
some Officer empowered by the Governor-General in Council to order 
or authorize such prosecution, or unless instituted by the Advocate 
General. (Or, P. C. s. 166.) 

CHAPTER Vn. 

OF OFFENCES RELATING TO THE ARMY 
AND NAVY. 

131. Whoever abets the committing of mutiny by 

Abetting mutiny, an officer, soldier, or sailor in the 

^jutTLlihe. or Arm y or Nav y of tllc Queen, or at- 
* si>i«r from his tempts to seduce any such officer, 
dHty ' 1 soldier, or sailor from his allegiance 

or his duty, shall be punished with transportation 
for life, or with imprisonment of either description 
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loi‘ a. term which may extend, to ten j^ears, and shall 
also be liable to fine. 

It bus been laid down, upon a reference to the Advocate General of 
Madras, that Carnatic Artificers are Not Soldiers within tbe meaning 
of this chapter. And the same ruling would apply to all non-comba¬ 
tants, however closely attached to and serving with the Army. 

132. Whoever abets the committing of mutiny 

Abetment of mu- an °® cer > soldier, or sailor in the 
tmy, if mutiny is Army or Navy of the Queen, shall, if 

"eTmnlelhereo?"' be committed in consequence 

ot that abetment, be punished with 
death or with transportation for life, or imprison¬ 
ment of either description for a term which may ex¬ 
tend to ten years, and shall also be liable to fine. 


133. Whoever abets an assault by an officer, sol- 

dier, or sailor in tbe Army or Navy 
Abutment of an ^ ,1 A J J 

aHRault by a solcliei TihB v^U66n, OH <lTiy SUpGHOr OtfiCGr 

or srnior ou ms»«. being in the execution of bis office 
m the execution ot shall be punished with imprisonment 
his office. of either description for a term which 

may extend to three years, and shall also be liable 
to fine. 


134. Whoever abets an assault by an officer, 

Abetment of each 3T - ” SBilor 1,1 the 0r 

atyw-uit, if th$ aa- of tb-G vju68n ; on any supsrior officer 
sauit is commit- being in tbe execution of his office, 
shall, if such assault be committed in 
consequence of that abetment, be punished with im¬ 
prisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 


135. Whoever abets tbe desertion of any officer. 
Abetment of the soldier, or sailor in the Army or 
desertion of a aoi- Navy of the Queen, shall be punished 
with imprisonment of either descrip¬ 
tion for a term which may extend to two years, or 
with fine, or with both. 
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136. Whoever, except as hereinafter exempted, 
Harbouring « knowing or having reason <o believe 

fteserter. that an officer, soldier, or sailor, in the 

Army or Navy of the Queen, has deserted, harbours 
such officer, soldier, or sailor, shall hr; punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

Exception .—This provision does not extend to l he 
case in which the harbour is given by a wife to her 
husband. 

137. The master or person, in charge of a mer 
r _ t . . chant vessel, on hoard of which anv 
on board merchant deserter from the Army or Navy oi 
vessel through nog- ^be Queen is concealed, shall, though 

ignorant of such concealment, be ha- 
ble to a penalty not exceeding five hundred Rupees, 
if he might have known of such concealment, but for 
some neglect of his duty as such master or person in 
charge, or but for some want of discipline on board 
of the vessel. 


138. Whoever abets what he knows to be an act 


Abetment of act 
nf insubordination 
by & soldier or 
eailor. 


of insubordination by an officer, sol¬ 
dier, or sailor in the Army or Navy 
of the Queen, shall, if such act of in¬ 
subordination be committed in conse¬ 


quence of that abetment, be punished with imprison¬ 
ment of either description for a term which may extend 
to six months, or with fine, or with both. 

139. No. person subject to any Articles of War 

Persona subject f0r „ tIie Arm y ° r ^W A ° f th ° Q»Oen, 

to. Articles of Wmr or tor any part of such Army or Navy 
this Code 10 DD ' “ subject to punishment under this 
Code for any of the offences defined 
in this Chapter. 


140. Whoever, not being a Soldier in the Militaiy 

Wearing the or Naval service of the Queen, wears 
•trees of a Soiider. any garb, or carries any token resem- 

0 ... . ,khngany garb or token used by such 

a Soldier, with the intention that it may he believed 
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that he is such a Soldier, shall be punished ^Sh im¬ 
prisonment of either description for a term whic$ipa&3 
extend to three months, or with fine which may ea 
to five hundred Rupees, or with both. 


CHAPTER VIII. 

OF OFFENCES AGAINST THE PUBLIC 
TRANQUILLITY. 

141. An assembly of five or more persons is de¬ 
signated an “ unlawful assembly,” if 
^Unlawful assem- ^he CO mmon object of the persons 
composing that assembly, is— 

First .—To overawe by criminal force, or show of 
criminal force, the Legislative or Executive Govern¬ 
ment of India, or the Government of any Presidency, 
or any Lieutenant-Governor, or any Public 'Servant 
in the exercise of the lawful power of such Public 
Servant; or 

Second .—To resist the execution of any law, or of 
any legal process ; or 

Third .—To commit any mischief or criminal tres¬ 
pass, or other offence (see Act IVof 1867, s. I.); or 

Fourth .—By means of criminal force, or show of 
criminal force, to any person, to take or obtain pos¬ 
session of any property, or to deprive any person of 
the enjoyment of a right of way, or of the use of 
water or other incorporeal right of which he is in 
possession or enjoyment, or to enforce any right or 
supposed right; or 

Fifth .—By means of criminal force, or show of 
criminal force, to compel any person to do what he is 
not legally bound to do, or to omit to do what he is 
legally entitled to do. 

. Explanation. —An assembly which was not unlaw¬ 
ful when it assembled, may subsequently become aa 
unlawful assembly, 

14 
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142. "Whoever, being aware of facts which render 
■d . any assembly an unlawful assembly, 

of an unlawful as- intentionally joins that assembly, or 
sem%. continues in it, is said to be a member 

of an unlawful assembly. 


143. "Whoever is a member of an unlawful as¬ 
sembly, shall be punished with Impri- 
Punishment. somnent of either description for a 
term which may extend to six months, or with fine, 
or with both. 


r l44. Whoever, being armed with any deadly 
weapon, or with any thing which, used 
iawfui Mn5 assembly as a weapon of offence, is likely to 
armed with any cause death, is a member of an unlaw- 
y weapon. £ u j assembly, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


145. Whoever joins or continues in an unlawful 
assembly, knowing that such unlawful 
Joining or con- assembly has been commanded in the 
1'wW 'assTmb™, manner prescribed by law to disperse, 
knowing that it shall be punished with imprisommnit 

mnded een to “Si e ^^ cr description for a term which 
perse. may extend to two years, or w ith fine, 

or with both. 


I( A Magistrate or Officer m charge of a Police Station may command an 
unlawful assembly to disperse, and it shall thereupon be the duty of the mem¬ 
bers ofs^ch unlawful assembly to disperse accordingly ** (Cr. P. C.s. Ul.) 

146. "Whenever force or violence is used by an 
Force used by unlawful assembly, or by any member 

one member in pro- thereof^ in prosscution of tho COHUBOn 
mon^bject coin ' ob J ect of such assembly, every member 
of such assembly, is guilty of the 
offence of rioting. 

147. Whoever is guilty of rioting, shall be punish- 

ed with imprisonment of either deserip- 
*55“ for for a term which may extend to 
two years, or with fine, or with both, 
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consideration* lie will have abetted the offence in s. 165. But it is 
no offence in a public servant to yield to mere peisonal influence, not 
accompanied by what is styled in s. 161 a gratification, unless by so 
doing he transgresses s. 166, or s. 217. 

Hence if the friend of a party to a civil suit wpie by person¬ 
al influence to induce a Moonsiff to give judgment against the de¬ 
fendant contrary to his own conviction, the Moonsiff would be 
uuilb under s. 166, and the party who peisuaded him would be 
guilty as an abettor. So if the successful solicitations were ad¬ 
dressed to a Sessions Judge, who acquitted a prisoner in consequence, 
the Judge will be guilty under s. 217, and the person who exeicised 
influence as an abettor. But the exercise of or yielding to personal 
influence m the disposal of patronage, the conferring ot rewaids for 
seivice, the granting of contracts or the like, would be no oftence in 
either of the parties concerned. If howevei the relative were to lesoft 
to threats instead of entieatxes, tins would be an offence under s. 189. 

The personal influence icfeired to in s. 163 seems to mean that in¬ 
fluence which one man possesses over another, irrespective of the 
merits of the case upon which it is brought to bear. Such eonsideia- 
lions as lank, wealth, power, gratitude, relationship or aflection may 
induce a peison to grant to the lequest ol one man what he would not 
to the request of anoihet. But influence exercised solely upon the 
ments of the case would seem not to be peisonal influence If a per¬ 
son who was about to pay a visit to » Collectoi were to accept a sum 
ot money, on the undeistanding that he was to draw the Collector into 
conversation upon the case, and lepiesent it fully lo him, such a pio- 
ceeding however indelicate and improper, would, I conceive, not come 
under s. 163, provided no peisonal feeling was brought into play. 

Under s. 167 it would be no offence if a Court Translator employed 
in a criminal case were to mistranslate all the documents, for the pur¬ 
pose of procuring the acquittal of the prisoner, though it would be 
otherwise if he had the contrary motive. Such a case would probably 
come under s. 218, though the omission of the express words used 
in a. 167 might make the point doubtful, and it is expressly stated as 
coming under the head of False Evidence (s. 191, illustratfon e) 
Where the mistranslation is done intentionally, and does produco 
injury, it will not be necessary to show intention to injure, or know¬ 
ledge that injury would follow. As Lord Mansfield sajs, 

£< Where an act, in itself indifferent, if done with a particular intent be* 
comes criminal, then the intent must be proved and found but when the 
act is of itself unlawful, that is primd facte and unexplained, the proof of 
justification or excuse lies on the defendant, and in failure therefore the 
law implies a criminal intent.” (5 Burr. 2667 ) 

168. Whoever, being a public servant, and being 
Public servant le S a % bound as such public servant 
unlawfully engag- not to engage in trade, engages m 
ing in trade. trade, shall be punished with simple 
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imprisonment for a term which may extend to one 
year, or with fine, or with both. 

By 33 Geo. 111. o- 52, s. 137, it is rendered unlawful for any 
Govern or-General, or Governor, or any Member of Council of any of 
the Presidencies of India, or for any Collector, Supeivnor, or other 
person employed or concerned in the collection of the Revenues, or the 
administration of justice in the provinces of Bengal, Behar, or Orissa, 
or for their Agents or seivants, or any one in trust for them ; oi for 
any of the Judges of the Supreme Court of Judicature to be concerned 
in any trade or traffic whatever whether within or without India. (See 
also 3 & 4 W. IV. c. 85, s. 76.) Under Reg. II of 1803, s. 64, Col* 
lectors and Assistants to Collectors are forbidden to exercise or carry 
on tiade or commerce, directly or indirectly, or to be engaged in any 
Bank or house of Agency. Nor may they be concerned in the farm¬ 
ing of the public revenue, or in the lending of money to proprietors of 
land, renters, or persons responsible for the public levenue, or m any 
wav connected with its management. (Ibid. ss. 60, Gl.) So by the 
oath prescribed for a Judge, [Keg. II. of 1802, s. 13. Reg. VII of 
1827, s. 4) he binds himself not to be concerned directly or indirectly 
in any commercial transactions. By 37 Geo. III. c, H2. s. 28, the 
lending of money or any valuable thing by a British Subject to a Na¬ 
tive Prince is made a misdemeanour. Here British Subjrct is used in 
its restricted sense. (See Book 11. Want of Jurisdiction.) 

Act XV of 1848 forbids officers of the Supreme Courts in India, or 
of the Comts for the relief of Insolvent Debtors to carry on any deal¬ 
ings as banker, tiader, agent, factor or broker, either for their own ad¬ 
vantage, or for the advantage of any other person, except such dealings 
as it may be pait of their duty to carry on. 

A similar piovision exists as regards the Admimstiator General 
under Act VIII of 1855. s. 49, and Act XXIV of 1867. s 10 

169. Whoever, being a public servant, and being 

Public servant l e S a ^y bound, as such public servant, 
unlawfully buying not to purchase, or bid for certain pro- 
orbiaa-ngforpro- perty, purchases or bids for that pro- 
per r ‘ petty, either in his own name or in the 

name of another, or jointly or in shares with others, 
shall be punished with simple imprisonment for a 
term which may extend to two years, or with fine, or 
with both ; and the property, if purchased, shall be 
confiscated. 

170. Whoever pretends to hold any particular 

Personating a office as a public servant, knowing that 

public servant. be does not hold such office, or falsely 
personates any other person holding such office, and 
in such assumed character does or attempts to do any 
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act under color of such office shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

171. Whoever not belonging to a certain class ot' 
public servants wears any garb or 
Wearing garb or carr i es an y token resembling any garb 
by public servant or token used by that class ox public 
with fraudulent m- servants, with the intention that it may 
be believed, or with the knowledge 
that it is likely to be believed, that he belongs to that 
class of public servants shall be punished with im¬ 
prisonment of either description for a term which 
may extend to three months, or with fine which may 
extend to two hundred Rupees, or with both. 


CHAPTER X. 

OF CONTEMPTS OF THE LAWFUL 
AUTHORITY OF PUBLIC SERVANTS. 

172. Whoever absconds in order to avoid being 
served with a summons notice or or- 
Abscomiing to Jer proceeding from any public ser- 

avond service or ir ft J r 

summons or other vant, legally competent, as such pub- 

proceeding from a jj c serV ant, to issue SUCh Summons, 

pu ic notice, or order shall be punished with 

simple imprisonment for a term which may extend 
to one month, or with fine which may extend f!D five 
hundred Rupees, or with both ; or, if the summons, 
notice, or order is to attend in person or by agent, 
or to produce a document in a Court of Justice, with 
simple imprisonment for a term which may extend 
to six months, or with fine which may extend to one 
thousand Rupees, or with both. 

It has been held in Bengal that a person absconding to avoid a 
warrant issued by a Magistrate against him is not punishable under 
s. 172. The warrant is neither a summons nor a notice, and the 
order which it contains is addressed to the officer, and not to the 
person whose attendance is required. The couise is to proceed under 
as, 183 and 184 of the Crim. P. C. Disobedience to the proclama- 
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tion issued under Cr. P. C. s. 183 would be punishable under s* 147 
of the Penal Code. (1 K. 0. C. CR. 61.) 

A charge of contempt of the lawful authority of any Court or public 
servant, or of any other offence against a public servant as such described in 
Chapter X of the Indian Penal Code, not falling within s* 163 of this Act, 
(Seepost, note to a, 175, p. 125) shall not be entertained in any Criminal 
Court except with the sanction or on the complaint of the Comb or public 
sei vant concerned, or if such servant is an infeinov ministerial servant, 
with the sanction or on the complaint of his official supenor, The pro¬ 
hibition contained in this Section shall not apply to the offences described m 
se, 188 and 190 of the Indian Penal Code * (Cr. P. C, s, 168.) 

This sanction will in general, be express, but it may be implied, 
as for instance when the officer who tries the charge is the same as the 
officer whose sanction is required. {5 Bomb, H. C, Cr. 38.) But, 
as a general rule it is very objectionable for the same officer, tv ho 
entertained a chaige under s. 168 of the Code of Criminal Procedure, 
of an offence against any Court or public servant, to make over such 
case for trial to himself as Magistrate ; there may be cases in which 
such a course of procedure could not be avoided; as for instance, if 
there was not “ any Magistrate” having power to try the case under 
s. 171 of the Grim. P. C. (5 R. C. 0. C. R. 27.) 

“ When any such offence as is described in Chap. X of the Indian Penal 
Code, except bs. 175,178, 180, is committed in contempt of the lawful autho¬ 
rity of any Civil, Criminal, or Revenue Court by an European British 
Subject, such offence Bhall be cognizable only by a Magistrate who is a 
Justice of the Peace, and such Magistrate shall have the same powers of 
punishment for such offence as are vested by the Statute 53 Goo. III. c. 
155 s. 105 in a Justice of the Peace for the punishment of an assault, and 
may deal with the offender on conviction in the same manner as is provided 
in the said Statute. If such Magistrate shall consider the offence to »e- 
quire a more severe punishment than a Justice of the Peace is competent 
to awaid under the said Statute, he may commit the offendiu to a Supreme 
(now High) Court of Judicatuae.” (Cr P. C. b 165.) 

Under 53 Geo. III. c-155. s. 105 the Magistrate was authorised 
to inflict a fine of Rupees 500 to be levied by warrant upon any pro¬ 
perty within his district, aud if no p such property was to be found, 
then to commit to gaol, for a peuod not exceeding two mouths* un¬ 
less thc*fine were paid sooner. 

173. "Whoever in any manner intentionally pre¬ 
printing «*. ve * ts tbe servi °g on himself, or on any 
vice of summons or other person, of any summons* notice* 

orSevenh^ab- or order proceeding from any public 
boation thereof. servant, legally competent* as such 
public servant, to issue such summons, 
notice, or order, or intentionally prevents tbe lawful 
affixing to any place of any such summons, notice, or 
order, or intentionally removes any such summons, 
notice, or order from any place to which it is lawfully 
affixed, or intentionally prevents the lawful making 
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of any proclamation, under the authority of any pub¬ 
lic servant legally competent, as such public servant, 
to direct such proclamation to be made, shall be 
punished with simple imprisonment for a term which 
may extend to one month, or with fine which may 
extend to five hundred Rupees, or with both; or, if 
the summons, notice, order, or proclamation is to 
attend in person or by agent, or to produce a docu¬ 
ment in a Court of Justice, with simple imprison¬ 
ment for a term which may extend to six months, 
or with fine which may extend to one thousand Ru¬ 
pees, or with both. 

The refusal to sign a summons does not constitute the offence of 
intentionally preventing the service of a summons upon himself under 
the above Section. (5 Bomb- H. U. Cr. 34.) 

174. Whoever, being legally hound to attend in 
. _ person or by an agent at a certain 
iu obedience to an place and time m obedience to a sum- 
order from a pub- m ons, notice order, or proclamation 
proceeding from any public servant 
legally competent, as such public servant, to issue 
the same, intentionally omits to attend at that place 
or time, or departs from the place where he is bound 
to attend before the time at which it is lawful for him 
to depart, shall be punished with simple imprison¬ 
ment for a term which may extend to one month, or 
with fine which may extend to five hundred Rupees, 
or with both ; or if the summons, notice, order, or 
proclamation is to attend in person or by agent*in a 
Court of Justice, with simple imprisonment for a 
term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or with 
both. 

Illustrations * 

(a) A, being legally bound to appear before the Supreme Court at 
Calcutta, m obedience to a subpoena issuing from that Court, intention¬ 
ally omits to appear, A has com mit ted the offence defined in this 
Section. 

(b) A, being legally bound to appear before a Zillah Judge, as a 
witness, du obedience to a summons issued by that Zillah Judge, in¬ 
tentionally omits to appear. A has committed the offence defined in 
this Section. 
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Under the three preceeding Sections the offence depends upon thr 
legal competence of the officer to issue the summons, Stc. (5 Bomb. 
H. 0. Cr. 33) Therefore the High Court of Madras have hold, that 
disobedience to a summons issued by a tahaildar in his revenue capaci¬ 
ty, or by a village magistrate in respect to an offence over which he 
had no jurisdiction was not punishable, (Rulings of 1861 & 1865 
on s, 174 ) Now, however* revenue officers in the Madras Ptcaden¬ 
cy have leceived power to issue such summonses. (Act III nf I .869, 
Madras ) But magistrates who have jurisdiction over the oflwtec may 
issue summonses to witnesses beyond their own local limits. (Pro. 
Mad.H. C. 18 Aug. 1865 ) Under a. 174 it is further necessary 
that the party should be legally bound to obey the summons. This 
obligation would m general follow as a necessary consequence from 
the competence of the officer to issue the order. But cases might 
arise, m which there would be no such obligation. For instance, a 
wituess, already in attendance at one Court, would be under no obli¬ 
gation to go to a Court at a distance, until he had given his evidence 
in the case for which he had been first cited. 


In order to sustain a charge under s, 174 for disobedience to a sum¬ 
mons issued by a Civil Couit, it is necessary to piove personal service 
of the summons in accordance with ss. 155 St 156 of Act VIII of 
1859*(3 ft. C. C. CR. 84,) 

This Section has been held not to apply to an escape from custody 
under a warrant in execution of the decree of a Oiyrt Court. (1 Bombay 
H. 0. 38) It doe3 apply to the case of a defendant in a criminal 
rase, who had given bail for his appearance, and had also entered 
into his own personal recognisance. It was held to be no objection to 
a charge unrlcr s. 274 that his suiety had already bcen^made to pay in 
dafault of bis appearance, and that he himself was liable to have his 
own recognisance forfeited under s. 219 of the Cnin. P. C, (I B. A. 
Cr. 1 ) 


Omission to pro- 
due© a document 
to a public servant 
by apurson legally 
bound, to produce 
such document. 


175. "Whoever, being 1 legally bound to produce 
or deliver up any document to any 
public servant, as such, intentionally 
omits so to produce or deliver up the 
same, shall be punished with simple 
imprisonment fora term which may 
extend to one month, or with fine which may extend 
to five hundred Rupees, or with both ; or, if the do¬ 
cument is to be produced or delivered up to a Court 
of Justice, with simple imprisonment for a- term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

IUasiration* 


A, b^ing legally bound to produce a document before a Zillah Court 
intentionally omits to produce the same. A has, committed the offence 
defined m this Section. 
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It is necessary to show that the person wns legally bound to pro¬ 
duce the document, and if the necessary steps have not been taken to 
impose that obligation upon him, he does not come under this Sec¬ 
tion. For instance, a witness who intentionally leaves at home a docu¬ 
ment which he knows will be called for is not punishable, unless the 
proper notice to pioduce, or mbp&na duces lias been served upon him. 
But it would be otherwise if he actually had the document in his 
pocket, for if n is in Court he is bound to produce it. (A.ct II of 
1855, s. 25 ) Theie are many documents which a witness may refuse 
to delivci up, on the giound of their beiug privileged, but he will still 
he bound to bung them into Court, if they are in his power, and the 
Court will decide as to the question of privilege. (Act II of 1855, 
s 23 ) In the case of State Proceedings, however, the Court cannot 
even inspect them for the purpose of seeing if they are privileged 
(/bid3 aud must take their character upon the word of the public officer 
who has them in Ins custody. (Beatson Skene, 29 L. J. Ex. 480^> 
H & N- 838,) But the oath of secrecy which is taken by Income Tax 
Officers under Act 32 of 1860, s. 33 does not apply to cases in which 
they are summoned to give evidence in a Court of Justice, [Lee v. Bir- 
rell, 3 Camp. *337) and in a lecent case, Scotland C. J compelled the 
production of Income Tax Schedules, though the objection was taken 
bv the officer who appeared. (Reg. v. Yakaiazhan, 2nd Madias Sessions 
IS 63.) 

“When any such offence a<s is described in Sections 175,,178,179,180, 
or 228 nf the Indian Penal Code is committed in the view or presence of 
any Civil, Criminal, or Re venue Court, it shall be competent to such Court 
to cause the offender, whether he be a European British subjeet or not^ 
to be detained in custody ; and at any time before the rising of the 
Court on the same day to take cognizance of the offence, and to adjudge the 
offender to punishment, by fine not exceeding two hundred Rupees or by 
imprisonment m the Civil Jail for a period not exceeding one month, onlesd 
such fine be sooner paid. In every such case the court shall record the 
facts constituting the contempt, with any statement the offender may make 
as well as the finding and sentence. If the Court, in any case, shall con¬ 
sider that a person accused of any offence above referred to should be im¬ 
prisoned, or that a fine exceeding two hundred Rupees should be imposed 
upon him, such Court, after recording the facts constituting the contempt* 
and the statement of the accused person as before provided shall forward 
the case to a Magistrate, or, if the accused person bB a European British 
subject to a Justice of the Peace, and shall cause bail to be taken for the ap¬ 
pearance of such accused person before such Magistrate or Justice of the 
Peace', or if sufficient bail be not tendeied shall cause the accused person 
to be forwarded uuder custody to such Magistrate or Justice of the Peace, 
If the case be forwarded to a Magistrate, such Magistrate shall proceed to 
try the accused person m the manner provided by this Aet for trials before 
a Magistrate, and it shall be competent to such Magistrate to adjudge such 
offender to punishment as provided in the section of the Indian Penal Code 
under which he is charged. If the case be forwarded to a Justice of the 
Peace, such Justice of tho Peace shall inquire into the circumstances, and,, 
shall have the same powers of punishing the offender as are vested by the 
Statute 53 George III, c, 155, s. 105, in a Justice of the Peace for the 
punishment of an assault, and may deal with the offender in the same 
manner as is provided in that behalf in the said statute. (See ante'p. 122 ) 
If such Justite of the Peace shall consider the offeqce to require a more 
severe punishment than a Justice of the Peace is competent to award un¬ 
der the said Statute, be may commit the offender to a Supreme Court of 
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Judicature* In no case tried under this section shall any Magistrate adjiulgo 
imprisonment, or a fine exceeding two hundred Rupees, for any contempt 
committed in his own presence against his own Court,” (Cr, P. C» «. 163, 
Act XXIir of 1861, s* 21.) 

A Court inflicting a fine for contempt of Court should specially re¬ 
cord its reasons, and the facts constituting the contf'nipt, so that it 
may appear whether any contempt of Court was in fact committed- 
Where therefore no such reasons were recorded, the High Court of 
Madras on an application made under s. 404 of the Grim* V* C. set 
aside the order, and directed the fine to be returned ; (4 Mad. H. C. 220) 
and so it has been laid down by the Privy Council, in a case where a 
barrister had been summarily fined for contempt of Court, that no 
person should be punished for contempt of Court, which is a criminal 
offence, unless the specific offence charged against him be distinctly 
stated, and an opportunity of answering it given to him-* 9 * (re Pollard 
2 'LR. PC- 106.1 The above section (163) which contemplates a state¬ 
ment by the offender, is in accordance with this view, 

“ When any person has been sentenced to punishment, or forwarded to a 
Magistrate or Justice of the Peace foi trial, under the last preceding section* 
for refusing or omitting to do any thing which he was lawfully required to 
do, it Bhall be competent to the Court to discharge the offender, or to remit 
the punishment on the submission of the offender to the order or requsitioa 
of such Court” (Cr. P. C. s 164, Act XXIII of 1861, s. 22.) 

176. Whoever, being legally bound to give any 

notice or to furnish information on any 
notaEe'or^mforina- subject to any public servant, as such, 
tion to a public intentionally omits to give such notice, 
souTegaiiy 7 bound or to furnish such information in the 
to give notice or manner and at the time required by 
information. ] aWj shall be punished with simple im¬ 
prisonment for a term which may extend to one 
month, or with fine which may extend to five hun¬ 
dred Rupees, or with both; or, if the notice or infor¬ 
mation. required to be given respects the commission 
of an offence, (see Act IV of 1867. s. 1.) or is re¬ 
quired for the purpose of preventing tho commission 
of an offence, or in order to the apprehension of an 
offender, with simple imprisonment for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

177. Whoever, being legally bound to furnish 

information on any subject to any 
Public servant, as such, furnishes, as 
true, information on the subject which 
he knows or has reason to believe to be false, shall 
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be punished with simple imprisonment for a. term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both ; 
or, if the information which he is legally bound to 
give respects the commission of an offence, (see Act 
IVof 1867. $. 1.) or is required for the purpose of 
preventing the commission of an offence, or in order 
to the apprehension of an offender, with imprison¬ 
ment of either description for a term which may ex¬ 
tend to two years, or with fine or with both. 

Illustrations , 

(j&) A, a landholder, knowing of the commission of a murder within 
the limits of his estate, wilfully mis-informs the Magistrate of the Dis¬ 
trict that the death has occurred by accident m consequence of the 
bite of a snake. A is guilty of the offence defined in this Section. 

(b) A, a village watchman, knowing that a considerable body of 
strangers has passed through his village in order to commit a dacoity 
in the house of Z, a wealthy merchant residing in a neighbouring place, 
and being bound, under Clause 5, Section VII, Regulation III of 1821 of 
the Bengal Code, to give early and punctual information of the above 
fact to the officer of the nearest Police Station, wilfully mis-mforms the 
Police Officer that a body of suspicious characters passed through the 
village with a view to commit dacoity in a certain distant place in a 
different direction. Here A is guilty of the offence defined in this 
Section. 

178. Whoever refuses to bind himself by an oath 
oatt to state the truth, when required so to 
when duly 6 reqrir- bind himself by a public servant legal- 
ed to take oath by ]v competent to require that he shall 
apu io servan . so bind himself, shall be punished with 

simple imprisonment for a term which may extend to 
six months, or with fine which may extend t® one 
thousand Rupees, or with both. 

** If any witness shall refuse to answer any question which shall be put 
to him, and shall not offer any just excuse for such refusal, the Court may 
commit such witness to custody for such reasonable time as it may deem 
proper, unless he shall in the meantime consent to be examined and to 
answer. In the event of such witness persisting in his refusal, he may be 
dealt with according to a. 163 of this Act.” (Or. P. C. a. 365, See s. 153, 
quoted ante, p. 125.) 

In a case in England, a father was indicted for au aggravated 
assault upon his son, and the son refused to give evidence against lui 
father* The Court committed him summarily to prison for one month. 
(Reg. v. Baron Vidil. C. C. Ct. 23id Angst 1861.) Feelings of friend* 
ship are not such a just excuse for refusal” as authorise an individual 
to obstruct the course of law. The only relationship which is a bar 
to evidence in a criminal case is that which exists between husband 
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and wife* (Act II of 1855, s 20.) and even that rule has been held to 
have no existence in the Mofussil,Courts., (2 tt. C, C. CR, 1C. Bee 
ante p. 99.) 

179. Whoever, being legally bound to state the 
„ . . truth on any subiect to any public 

Refusing to an- , r J 

swer a public sex- servant, refusesto answer any ([uvst'oii 
vant authorized to demanded of him touching that sub- 
qu^ -ioxi, j ec t by such public servant in the ex¬ 

ercise of the legal powers of such public servant, 
shall bepunished with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

See Cr< P C. s. 163, ante p. 125. 

ISO. Whoever refuses to sign any statement 
made by him, when required to sign 
Btatemeit Stoslsu that statement by a public servant le¬ 
gally competent to requii'e that ho shall 
sign that statement, shall be punished with simple 
imprisonment for a term which may extend to three 
months, or with fine which may extend to five hun¬ 
dred Rupees, or with both. 

See Cr P. C. s. 163, ante p. 125. 

181. Whoever, being legally bound by an oath 
to state the tiuth on any subject to 
c/oatuto^ubhc an y Public servant or other person 
servant or person authorized by law to administer $ucli, 
Mmflter^ath. ad ' oath, makes to such public servant or 
other personas aforesaid, touchingthafc 
subject, any statement which is false, and which he 
either knows or believes to be false or does not be¬ 
lieve to be true, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, and shall also he liable to fine. 

A person is not legally bound to stale the truth, where the officer 
who administers the oatn is trying a case wholly beyond his jurisdic¬ 
tion* (2 Mad. H. C. 438,,) and see note to s* 192. 

A witness in a criminal case, who gives false evidence before a 
Magistrate, may be convicted by a Magistrate under a. 181, though 
he might also have been charged under s* 198, and, if so charged, 
would only have been triable by the Sessions Court* (4 Mad. II, C. 
Appx, 18,) 
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182. Whoever gives to any public servant any 
information which he knows or be¬ 
lieves to be false, intending thereby to 
cause, or knowing it to be likely that 
he will thereby cause such public ser¬ 
vant to use the lawful power of such 
public servant to the injury or annoy¬ 
ance of any person, or to do or omit anything which 
such public servant ought not to do or omit if the 
true state of facts respecting which such information 
is given were known by him, shall be punished with 
imprisonment of either description for a term whiclj 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

Illustrations* 

(а) A informs a Magistrate that Z, a Police Officer subordinate to 
such Magistrate, has been guilty of neglect of duty or misconduct 
knowing such information to be false, and knowing it to be likely that 
the information will cause the Magistrate to dismiss Z A has com¬ 
mitted the offence defined in this Saction. 

(б) A falsely informs a public servaut that Z has contraband salt in 
a secret place, knowing such information to be false, and knowing that 
it m likely that the consequence of the information will be a search of 
Z’e premises, attended with annoyance to Z. A has committed the 
offence defined in this Section. 

It has been held in Bengal, that where A out of malice to B t gives 
to C, a public servant, false information intended to injure B, the 
latter cannot prosecute A criminally, without obtaining the consent of 
C, under s* 168 of the Crim. P. 0. (5 R. C. C. CR, 37.) But u seems 
to me, with great deference, that such an offence is not an offence 
against the public servant, within the meaning of s. 168 (ante p, 122) 
but against the person falsely accused. It would be different if the 
false information were intended to induce the public servant ttf do or 
omit something, which he would not otherwise have done or omitted. 

There is good deal of uncertainty in ss. 174 to 182 from the use 
of the words u legally bound” without any explanation, and with very 
few illustrations, as to the cases in which a person is legally bound* 
The instances given under s. 174 of persons legally bound to attend 
in obedience to a summons, relate to summonses to give evidence 
before a Court of Justice. Punchayets are also authorized to summou 
witnesses before them. (Reg. V. VII. XII of 1816 ) By Reg. XXVIII 
of 1802, s. 34, cl. 8. Zemindars and other landholders possessed the 
power of summoning, and if necessary of compelling the attendance of 
their tenants for the adjustment of their rents, or for measuring 
lands within their respective estates which may be liable to measure* 
meat or /or my other lawful purpose. But no such power is given 

1 M 


False informa¬ 
tion, with intent 
to cause a public 
pervanb to use his 
lawful power to 
the injury of 
another person 
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by Ihe Madras Kent Act, VIII of 1863 which rcpnaU H* ' \ 
"XXVIII oflS02. Therefore disobedience to ^uch summons would 
not now be punishable. 

Theie is a difference between ss. 17G ami 177 ami the previous 
Sections IIS-120 in this respect, that the offence punishable umlei 

13S-l20 is only committed when the concealment or nn«*iepre~ 
scntation is done by the peison with an intention to facilitate tin* com¬ 
mission of an offence, oi the knowledge that the oil an ft* will be facili¬ 
tated, In Sections 170 &177, the guilt, consists simply m the bieaeli 
of duty, apart from any ulterior views which the offender may b.nc 
had. In these Sections I conceive that the words*' legally Imund” 
refer to some special obligation created by statute, or arising out nt ilt«, 
lank or office of the paity concerned, different from hm ordmai\ dut\ 
as a citizen. Foi instance by Keg. XXY of 1802, s. la, it n 
enacted that, 

“ Zemindar') shall anl and assist the Ofliecr') of Government in apprehend 
iug andaecunirg offenders of all dtoeriptions, and they shall in'pmr and n\e 
notice to the Magistrates of robbers or other disturbcis of the public p«-acc 
who may be found, or who may seek rchige within their Zemin darn 

Of course, all persons directly concerned in the preservation of the 
peace, and the administration of criminal justice, are under an express 
obligation to activity in this respect. Such a duty is cast upon heads of 
villages, by the unrepealed Sections 8 & 9 of Keg. XI of 38IG. (3. Mad. 
H. C. Appx. 30.) 

Again, under s. 138 of the Crim. P. C. 

“It shall be the duty of every person who is aware of the cntmnbMnii nt 
any offence made punishable undei Sections 382, 392 to UIK), -inj, phi, 
449, 430, 4fifi to 470 of the Indian Penal Code, to give m formation ot tin 
same to the noaiest Police officer, whenever he shall have reason to heheu 
that if such infoimation be withheld, the person who committed tin* <dh n«- 
may not be brought to justice, or may have his escape facilitated. ’ 

Under this Section a peison is bound to give infnnunfion of <i luniMi- 
bi eating, but not oi a theft oi murder. (5 It .1 X, P. 100.) 

It is also to be remarked, that whereas ss, I US-120 only refer to 
information relative to the commission of oilencts, ss. 170 X 177 refer 
to any* information which the party is legally bound In afford, Kur 
instance, if a tahsildar were called on to leport upon the state of the 
crops in his division, or a curmim were directed to uipply inhumation 
ns to the assessments of his village, any mis-statement ur concealment 
would be ruminal under these sections, even though no interested 
motive could be shown. Of course, wheio no such motive appeared, it 
would require conclusive evidence to show that the party was in ac¬ 
tual po-^essionof the information, before any conviction could he oh 
tained. No crime will be committed under those sections, where u 
public officer through negligence is destitute of the knowledge which 
by proper diligence he might have acquired 

The word ‘oath’ is defined in s. Til, so as to include all solemn of' 
firniations* and declarations, whether intended to be used io a Court of 
Justice oy not. The offence referred to in a. 178 will however in 
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t r.''iun.il lie committed iu Judicial proceedings. Hie same iciuaiks 
upply Lo the ensuing Sections 179-151. 

ISo • Whoever offeis any resistance to the taking 
Resistance to of any property ijy the lawful authority 
tv taking of pio— u f any public servant, knowing or 
tui authority ot a having reason to believe that lie is 
public seivant. such public servant, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees or with both. 

184. Whoever intentionally obstructs any sale of 
obstructing sale property offered for sale by the lawful 
t.i property oiieieii authority of any public servantas such, 
ty oi a public wru shall be pumsked with lmpi’isonment 
VJ,ut! - * of either description for a term which 

may extend to one month, or with fine which may 
extend to live hundred Rupees, or with both. 

1S.>. Whoover, at any sale of propeiLy held by 
illegal pm thaw the lawful authority of a public ser- 
..i imi hu piopeity vant as such, purchases or bids for any 
rtuttioritvofapub- property on account ot any person, 
liu nervaut. whether himself or any other, whom 

he knows to be under a legal incapacity to purchase 
that property at that sale, or bids for such property 
not intending to perform the obligations under which 
lie lays himself by such bidding, shall bo punished 
with imprisonment of either description for a term 
which may extend to one month, or with fine which 
may extend to two hundred Rupees, or with both. 

Whole’property is bold for arrears often!;, it was formerly not com¬ 
petent for the deiaullers or their sureties to purchawe it. (Reg. 
XXVlll of 1802, s. 27.) Nor could property distrained for arrears bs 
purchased by the distiawers or appraisers, (Beg. XXVlIIof 1802, •?. 
20 ) iUit no corresponding provisions are contained in the Madras 
Kent Act, VIII of 1865 (Madras) which repeals Keg. XXVIII 
of 1802. 

A mock bidding for a lease of a bury, set up to auction f \d" by «t 
Magistrate, was held to come undci this section 0 ik J k 
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186. Whoever voluntarily obstructs any public 

„ , ,, - servant in the discharge of his public 

lie servant in dis- functions, shall be punished with im- 
chMge of hm pub- prison ment of either description for 
a term which may extend to three 
months, or with fine which may extend to five hun¬ 
dred Rupees, or with both. 

Escape from lawful custody is not punishable under this sectiou; 
the charge should be under s. 224. [2 Bomb. 1L C* 134.) 

187. Whoever, being bound by law to render or 

„ . t furnish assistance to any public ser- 

wst public xeivMJt vant m the execution or his public 
wheu bound by law duty, intentionally omits to give such 
assistance, shall be punished with sun- 
pie imprisonment for a term which may extend to 
one month, or with fine which may extehd to two 
hundred Rupees, or with both ; and if such assistance 
be demanded of him by a public servant legally com • 
petent to make such demand for the purposes of exe¬ 
cuting any process lawfully issued by a Court of 
Justice, or of preventing the commission of an offence, 
or of suppressing a riot or affray, or of apprehending 
>a person charged with or guilty of an offence or of 
having escaped from lawful custody, shall be punish¬ 
ed with simple imprisonment for a term which may 
extend to six months, or with fine which may extend 
to five hundred Rupees, or with both. 

See as to the word “offence,” Act IV of 1867, s* 1. 

The person “bound by law to render assistance” under a. 187 will 
in general be public officials. There are however some cases in which 
even private persons are bound to render assistance* 

A warrant may be addressed to a private person, and he will be 
justified in acting under it- But he is not bound to execute it end 
may refuse to have anything to do with it* (2 Hale 110.) But 
where an officer is entrusted with a warrant, and engaged in iu exe¬ 
cution, or even where he is acting lawfully without a warrant, he it 
authorized to call all pnvate persons to his assistance; 

“For every man in such cases is bound to be aiding and assisting to these 
officers upon their charge and summons in prfe&ei vmg the peace, and appro* 
heading of malefactors, specially felons And if any being thereunto colled 
hall not give their assistance, they thry are to be punishcd'by hue and impri¬ 
sonment.’* (2 Hale 86.) * 

And so under the Or. F, (\ 82. 



DISOBEDIENCE TO ORDER OF PUBLIC SERVANT. 133 

14 Eveay person is bound to assist a Magistrate or Police officer demand¬ 
ing his aid in tbe prevention of a breach of the peace, or in. the suppression 
of a riot or affray, or in the taking of any other person whom such Magistrate 
or Police officer is authorised, to arrest.” (See Reg v. Sherlock. I LIU 
CC. 20 ) 

Hue and cry is the old common law term foi an immediate general 
pursuit, made freshly after the commission of a felony, m which it 
was the duty, not only of all Constables, but also of all private per¬ 
sons above fifteen, the inhabitants of the district, to join, on penalty of 
fine and imprisonment. Tins hue and cry might be set on fool by 
the warrant of a Justice of Peace, but this is not necessary, for it 
may be raised by any private person who knows of the felony. The 
party injured, or other person capable of giving information, should 
proceed at once to the Constable of the district, and give him a full 
account of the circumstance of the case, and a description of the 
person accused, ao as to enable him to judge whether a hue and cry* 
ought to be raised. Thereupon pursuit will be made, and as every 
one is bound to join in it, so every one who doeB join in it is protected, 
even though it turns out that there was no felony committed, or that 
the persons suspected are wholly innocent. But those who raise hue 
and cry without sufficient cause will be punishable with fine and 
imprisonment. (2 Hale 98. 102 ) 

The Cr. P. C. s. 100. cl 4 gives a Police Officer power to arrest 
wiihout warrant “ any person against whom a hue and cry has been 
raised of his having been concerned in any offence stated in Sche¬ 
dule 3/* Nothing is laid down, however, as to the nature of a hue and 
cry, or the process by which it is raised. 

188. "Whoever, knowing that, by an order pro- 
, .. . mulgated by a public servant lawfully 

an order duly pro- empowered to promulgate such order, 
muigated by a j s directed, to abstain from a certain 

public servant. i ± n . - t .. , 

act, or to take certain order with cer- 
tain property in his possession or under his manage¬ 
ment, disobeys such direction, shall, if such diso¬ 
bedience cause or tends to cause obstruction, annoy¬ 
ance, or injury, or risk of obstruction, annoyance, or 
injury, to any person lawfully employed, he punish¬ 
ed with simple imprisonment for a term which may 
extend to one month or, with fine which may extend 
to two hundred Rupees, or with both ; and if such 
disobedience causes or tends to cause danger to 
human life, health, or safety, or causes or tends to 
cause a riot or affray, shall be punished with im¬ 
prisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 
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Whsic increased punishment is iu dieted under ttus last clause, the (iutl- 
ingmnst state facts to show that the case contains elements ot aggrava¬ 
tion to wairant the punishment. [3. Bomb. Or. 32.) 

Explanation .—It is not necessary that the. ollende.r 
should intend to produce harm, or contemplate, his 
disobedience as likely to produce harm. It is sulli 
cient that he knows of the order which ho disobeys 
and that his disobedience produces,or is likely to 
produce harm. 

Illustration. 

An order is promulgated by a public servant lawfully empowered to 
promulgate such order, directing that a religious procession nhall not 
apass down a certain street. A knowingly disobeys the order, anti 
thereby causes danger of riot* A has committed the oUcncs defined 
m the Section. 

The validity of the order is immaterial, provided the order ia pro¬ 
mulgated by a public servant who has jurisdiction to pass it* But 
where the older is given by a person who had no authority what¬ 
ever to pass such an order, the person against whom it is direct¬ 
ed would be entitled to treat it as a mere nullity, (5 Bomb, 11. C* 
<Jr. $1.) For instance, a Magistrate has power to order a person to re* 
fiani from interfering with property claimed by another, hut he has 
no power to older property to be sold, and any person affected by 
such order would be justified in setting it at nought. 

u It shall be lawful for any Magistrate by a written order to direct any 
person to abstain from a certain ad, or to take certain order with certain 
property in bis possession or under his management, whenever such Magis¬ 
trate shall consider that such direction is likely to prevent or tends to pre¬ 
vent obstruction, annoyance, or injury, or risk of obstruction, annoyance, or 
injury to any person lawfully employed, or is likely to prevent or tends to 
prevent danger to human life, health or safety, or islikoly to.prevent or tend# 
to prevent a riot or an affray” (Cr. P. 0. a. 62.) 

This section embraces many cases which in England would be called 
nuisances, and authorises the Magistrate in such cases to interfere sum¬ 
marily It does not justify him in interfering with the exjercisc by a 
landholder for instance, of any of his ordinary civil rights, merely because 
such exercise might require vigilance on the part of the Police, and 
might, m the absence of such vigilance, lead to an affray. Therefore it 
was held that an order prohibiting a Zemindar from holding a market 
upon this estate, was not a legal order under s. G2 of tho Cr* P* C- 
(5 K. J & P. 155.) Nor can it be applied to cases falling under the 
term of s. 320of the Cum* P, C. (3 Mad. It. C. Appx. 23.) 

“ Whenever the Magistrate of the District or of a division of a District, 
Consider that any unlawful obstruction or nuiwance should be removed from 
-^gy thoroughfare or public place, or that any trade or occupation, by reason 
being injurious to the health or comfort of the community, should be 
or should,be removed to a different place, or that the construe- 
or the disposal of any combustible ftubptauoc, as likely 
tooel8$Mn C^itoig^atlont^should bo prevented, or that any building fa in 
Mich asfato-41 TOikuesa that it fa likely to fall, aha thereby wuh injury 
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prisons passing by, and that its removal m consequence is necessary, or that 
any tank or -well adjacent to any public thoroughfare should be fenced in such 
a manner as tp prevent danger arising to the public,—he may issue an order 
to the person causing such obstruction or nuisance, or carrying on such trade 
01 occupation, or being the owner or in possession of, or having control oVer, 
such building, substance, tank oi well as aforesaid, calling on him, within 
& time to be fixed m the order, to remove such obstruction or mustfnca* or 
to suppress or remove such trade or occupation, or to stop the construction of 
such building, or to remove it, or to alter the disposal of such substance, or to 
fence such tank or well, (as the case may be) or appear before himself or some 
other officer exercising the powers of a Magistrate or of a Subordinate Magis¬ 
trate of the first class within the tune mentioned in the ordei, and show cause 
why such oitler should not be enforced.” (Cnru. P. C s. 308, as amended 
by Act Vlil of 1809). 

On these two Sections the Bengal High Court in a recent case 
remarked. 

u We have come to the conclusion that these two Sections are not in con¬ 
flict with each other,and also that they are not, properly speaking, alternatives.* 
The essential difference between them is, that s. 30b expressly rlneets that 
the mjunctional order of the Magistrate should, m cases to which that 
Section applies, bean order mn so to speak, that is an order accompanied by 
a condition that it is not to operate, if the party show cause within a speci¬ 
fied time, why the order should not be obeyed , while, on the other hand, 
6. 62speaks only of an order absolute, without saying that the party is to be 
afforded an opportunity for showing cause against the order. In cases 
falling under either one Section or the other the order must be in wilt¬ 
ing. This is etpiebsed in so many words by the piovisions of s. u‘2, and it ies 
also impelled by the terms of s, 308, followed as it is by the piovisions which 
appear in s 309. Now it appears to us that, in these two cases, it is not 
necessary that we should determine exactly what is the meaning or scope 
of 8. 62. It is enough for ns to say, that m our judgment, if any part of the - 
ground covered by that Section also falls within the scope of s. 308, then the 
Magistrate must conform to the more particular directions of the latter See*, 
tion, and it is not sufficient that he should comply merely with the general 
words of the former. That is, he cannot choose whether he will issue an ordfer 
without a condition, or whether he will issue an order with a condition, but 
is bound in «dl cnees which fall within the operation of s, 308, to comply with 
provisions of that Section .» |1. B.A* Or. 23. 4. Mad. H. C. Appx. 35.) 

Under either Section, u the order ought to contain a clear statement 
of the facts which the Magistrate, in the exercise of his judicial dis¬ 
cretion, considers to constitute the material facts of the case, and upon 
the footing of which lie has made the order. 3 * (1 B. A. Or. 23 ) 

See also Act XXIV of 1859 (Madras Police) s. 49, and Act V of 
1861 (General Police) ss. 30-32 as to orders given by the Police** in 
regard to obstructions in the public highways. 

u Any Magistrate may enjoin any person not to repeat or continue of 
public nuisance.” (Cr. P. C. s 63.) 

See also the various Acts for the conservancy and improvement of 
the Presidency Towns, ante . p. 11., Municipal Bates* 

All the above enactments refer to cases in which the acts are primd 
facie lawful, butare undertheir peculiarciroumstancesrightlyprohibited* 
from their tendency to endanger the peace or safety of the public. For 
instance, a person has a perfect right to let,his house go to ruin, if he 
likes it; but if his ruinous house adjoins the public highway, a new 
consideration arises, apart from that of privath property, and the owner 



136 DTSOBEDIEXt-E TO ORDKU Or WTBUr M'.RVAXI 


way faiily be ordered to repair hiss house, or to pull it down. So in the 
case of a public procession, winch is put m the illustration, where au 
act lawful in itself, is prohibited on account of the danger winch it may 
cause to the public tranquillity. (1 Mad* H, C. 50,) 

It will be observed that the Magistrate has only power to direct or 
forbid certain acts; he cannot create or decide rights, which are ex¬ 
clusively for the decision of civil tribunals. He is also limited to cer 
tain grounds of interference, viz , obstruction, annoyance or injury to 
the public, and where these do not exist, or may not fairly be appre¬ 
hended, he has no authority to interfere* (4 Mad. H, C, Appx. 6) On 
the other hand his orders cuuuot be cancelled by those of the civil au¬ 
thorities, as they rest on grounds which do not come within civil cog¬ 
nisance. The Civil Judge decides upon the rights of the parties before 
him, utterly irrespective of the consequences which may flow from the 
^exercise of those rights. The Magistrate may admit the existence of 
the rights which have been adjudicated on by the civil power, and yet, 
on grounds of over-ruling public policy, declare that the exercise of those 
rights must be suspended. 

A very common instance in which these questions have been dis¬ 
cussed is in regard to the right to go with processions or insignia on 
the public highways. JPtimd facie every individual has a right to 
pass along the public highways in any manner, and with any number 
of attendants he chooses, provided he does no injury to any one else. 
And the fact that he ha3 never done so before is no reason why he 
should not do so now, Accordingly the Madras Sudder Court ruled 
that a priest had a right to pass with a palanquin in procession 
through the high street of Salem, accompanied by his disciples, band** 
of music, banners, &c., and laid it down that, “ such right is inherent 
in every subject of the State, not requiring to be created by sunnud or 
patent, and it lies upon those who would restrain him in its exercise, 
to show some law or custom having the force of law, depriving him of 
the privilege.” (Mad. Dec* 219 of 1857.) 

On the other hand the same Court has ruled that the orders of a 
Magistrate* forbidding processions or the like, are conclusive until with* 
drawn, not as to the right, which they do not affect, but as to tho 
exercise of the right, and that such orders can neither be cancelled by 
the Civil nor Sessions Court, since neither of these tribunals are res* 
ponsible for the public safety. (Mad. Dec, 214 of 1858, Mad. Dec. 
208 of 1860, 1 Mad. H. C. 50 affd., BA. 40 of 1864 per Scotland, 
C. J. and Prere, J., November 21, 1864.) But such order may be 
withdrawn by a subsequent Magistrate, for he is, for the time being, 
the only fitting judge of what the public interests require. (F, M. 
P. 18 of I860, 1 March 1860.) 

A very important question may arise as to whether a Magistrate 
should invariably prohibit certain acts, merely upon the ground that 
they may endanger public tranquillity. There may be cases in which 
religious or political bigotry will render it certain that a disturbance 
will ensue upon the exercise of certain rights, and yet it may be the 
duty of the Magistrate to support the parties who claim that exercise 
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in the face of all opposition. For instance, the establishment of a 
Christian place of worship in a Brahmin’s village, and the attendance 
of Native converts at Divine worship might be certain to produce a 
breach of the peace, and yet it would, I conceive, be the duty of 
the Magistrate to call out an armed force, if necessary, rather than 
to allow unoffending persons to be intimidated out of their lawful privi¬ 
leges. I imagine the true iule to be, that where the exercise of a 
right is a mere luxury, the terapoiaiy denial of which would not 
practically interfere with a man’s general rights as a subject, he may 
fairly be forbidden to enforce his rights at the risk of public distur¬ 
bance. But where the right is one of a substantial nature, Which enters 
into the daily usages of life, there the Magistrate is bound to support 
the subject against illegal opposition. Tranquillity ought not to be 
maintained by a sacrifice of libeity. For instance, I conceive the 
Magistrate ought, at all hazard, to support every sect in the practice 
of their religious rites, in such places as are set apart for them. This 
is a substantial right, but if they wish to parade about the streets 
with the symbols of their faith, tin's is a mere luxury, and may fitly be 
refused, if it is Jjkely to be attended with a disturbance. In one of 
the cases I have mentioned above (F.M.P. 57. of 1B59) the dispute was 
as to the right of a certain low caste in Tmnevelly to carry their 
corpses to burial along the public road, there being admittedly no 
other. In that case it seems to me that the right claimed was of so 
substantial a natuie that all possible aid should have been given in its 
support It is evident that in all these cases half the opposition would 
die away, when it was known that Government was not enlisted in its 
favour. Nothing fosteis caste prejudice like Magisterial countenance. 

189. Whoever holds out any threat of injury to 
Threat of injury any public servant, or to any person 
to a public servant. j n whom he believes that public ser¬ 
vant to be interested, for the purpose of inducing 
that public servant to do any act, or to forbear or de¬ 
lay to do any act, connected with the exercise of the 
public functions of such public servant, shall, be 
punished with, imprisonment of either description for 
a term which may extend to two years, or with fine, 
or with both. 

I conceive that the injury referred to in the above Sections need 
not necessarily be an illegal injury, and that any threat of barm which 
is not the lawful result of the act itself, is prohibited. For instance, 
it is perfectly lawful to prosecute a public servant for bribery. But if 
a suitor were to threaten a Moonsiff with disclosure of an act of bri¬ 
bery, in older to influence his decision in a suit pending before him, 
this would be a criminal act. If however an official weie about to per¬ 
form an illegal act, it would not be criminal to threaten that he should 
be reported and held up to the displeasure of his superiors. Bor 
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this would be merely the lawful lesult of the net which he was our* 
mitting. 

190, Whoever holds out any threat of injury to 

Threat of injury P ? rS011 f ° r tllU oi ' 

to induce any per- cing that person to retrain or desist 
appiyinffor pX from making a legal application for 
tection to a public protection against any injury, to any 
servant. public servant legally ompowoml as 

such to give such protection or to cause such protec¬ 
tion to be given, shall be punished with imprison¬ 
ment of either description for a term which may ex¬ 
tend to one year, or with fine, or with both. 


CHAPTER XI. 

OF FALSE EVIDENCE AND OFFENCES 
AGAINST PUBLIC J USTICE. 

191. Whoever being legally hound by an oath, 
or by any express provision of law to 
dencJ IBSfalaeevi " sh^te the truth, or being bound by law 
to make a declaration upon any sub¬ 
ject, makes any statement which is false, and which 
he either knows or believes to be false, or does not 
believe to be true, is said to give false evidence. 

Explanation 1 . —A statement is within the moan¬ 
ing of the Section, whether it is made verbally or 
otherwise. 

Explanation 2.—A false statement as to the belief 
of the person attesting is within the meaning of the 
Section, and a person may be guilty of giving false 
evidence by stating that he believes a thing which he 
does not believe, as well as by stating that he knows 
a thing which he does not know. 

Illustrations . 

(a) A, in support of a just claim which B has against Z for on» 
thousand Rupees, falsely swears on a trial that he heard Z admit the 
justice of B’s claim. A has given false evulonce, 

( b ) A, being, bound by an natli to state the truth, states that he 
believes a certain signature to be the handwriting of Z, when he does 
not believe it to be the handwriting of Z. Here A states that which 
he knows to be false^nd therefore gives false evidence. 
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C c) A, knowing the general character of Z’s handwriting, states 
that he believes a certain signature to be the handwriting of Z ; A m 
good faith believing it to be so. Here A’s statement is merely as to 
Ins belief, and is true as to bis belief, and therefore, although the sig¬ 
nature may not be the handwriting of Z, A has not given false evidence. 


(d) A, being bound by an oath to state the truth, states that het 
knows that Z was at a particular place on a particular day, not know- 
lug any thing upon the subject A gives false evidence whether Z was 
at the place on the day named, or not. 

(e) A, an interpreter or translator, gives or certifies as a true inter¬ 
pretation or tianslation of a statement or document which he is bound 
by oath to interpret or translate truly, that which is not, and which he 
does not believe to be a true interpretation or translation. A has given 
false evidence 


Fabricating false 
evidence. 


192. Whoever causes any circumstance to exist, 
or makes any false entry in any book 
or record, or makes any document 
containing a false statement, intend¬ 
ing that suck circumstance, false entry, or false state¬ 
ment may appear in evidence in a judicial proceed¬ 
ing, or in a proceeding taken by law before a public 
servant as such, or before an arbitrator, and that 
such circumstance, false entry, or false statement, so 
appearing in evidence, may cause any person, who 
in such proceeding is to form an opinion upon the 
evidence, to entertain an erroneous opinion touching 
any point material to the result of such proceeding, 
is said “ to fabricate false evidence.” 


Illustrations . 

(a) A puts jewels into a box belonging to Z, with the intention that 
they may be found iu that box, and that this cucumstancs may csubb 
Z to be convicted of theft. A has fabricated false evidence. 

(5) A makes a false entry in hie Bhop book for the purpose of ysmg 
it as corroborative evidence iu a Court of justice. A has fabiicated 
false evidence. 

Co) A with the intention of causing Z to be convicted of a criminal 
conspiracy, writes a letter in imitation of Z’s hand-writing purporting 
to be addressed to an accomplice in such criminal conspiracy, and puts 
the letter ma place which he knows that the officers of the Police are 
likley to search. A has fabricated false evidence. 

The two previous Sections, go very much beyond the old criminal 
law a a to perjury. Perjury at common law could only be committed 
where the false statement had reference to somo judical proceeding. 
Hence where statutes provided for solemn declarations being made, 
or oaths taken in non-judteial proceedings, as for instance under the 
Marriage Act, it has been customary to add a clause, extending the 
penalties of perjury to any falsehood contained in such declaration. 
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Under the present act the distinction only exists in reference to the* 
degiee of punishment imposed. 

Section 191 includes all cases in which a party is expressly bound 
to make a statement, and a true statement* It does not 3pply to 
merely voluntary statements such as form the basis of a contract. Nor 
to false statements in a complaint to the Police. (3 R. ,1. & P. 2/>.) A 
merchant who returns his income to the Income-tax Commissioner* fui 
assessment, is making a statement which he is bound b\ law to make, 
and to make truly. And so it would be in the case of a pmon who 
fills up untiuly the municipal assessment paper which is sent to 
him, or who gives false answers to questions put to him by a R“gi$ 
trai of deeds under Act XX of 1866. (2 E. C. Cl. CR 61.) Rut a 
horse dealer who makes a false statement as to the soundness of a 
horse would not come under this section. Ho is not bound by nu 
, oath, or anything equivalent, there is no express provision of’law 
which binds him to state the truth, nor is he bound by law to make 
any declaration at all upon the point. 

The word ‘ oath’ i3 defined in s. 51 

The offence will equally have been committed whether the state¬ 
ment was known to be false, or was put forward as true, without 
any reason to conceive it to be true. But it must appear that the 
statement was deliberate and intentional. This can in general only he 
judged of by the surrounding circumstances. Where a witness falsely 
asserts or denies a fact of which he must be cognisant, which he can¬ 
not well have forgotten, and which is so important that his attention 
must have been duected to it, there can be little doubt that he has 
perjured himself. But on the other hand great allowances must be 
made for a man who has been kept a whole day under the ordeal of 
examination, cross-examination, and re-examination ; who has been 
questioned minutely as to complicated transactions, which he may have 
forgotten, or taken up erroneously from the first ; and who is plunged 
into that pardonable perplexity and confusion, to which a practised 
advocate will often reduce the most honest witness. And hence it ih 
an invariable rule, that the whole of a deposition or affidavit is to be 
taken together, and one part explained by the other, or even by a sub 
sequent answer. For till this is dons, you have not got at the full 
meaning of the witness. (Arch* 710.) 

The Act is silent as to the amount of evidence winch is necessary 
to procure a conviction* and in this respect 1 presume the law will 
remain as it does at present, By English law perjury must be proved 
by two witnesses, or by one witness confirmed either by a written docu¬ 
ment, or by some material and relevant facts which contradict the state¬ 
ment upon which the perjuiy is assigned. For otherwise there would 
be merely oath against oath, and the presumption of innocence would 
turn the scale m favour of the prisoner. (Arch. 245. 713.) And, 
this rule is recognised by the Indian Evidence, Act II of 1855, s. 23, 
and has been maintained by the High Court in Bengal* {1 It, C. C* 
CR. 95. 3 WB. CO. 23.) and see ante. p. 99. note tos. 121. 

Under Reg* III of 1825, proof that a party had given two directly 
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conti adictoiy depositions was sufficient to secure a conviction for per* 
jury, without showing which of them was in fact untrue. But this 
Regulation has been repealed by Act XVII of 1862, Accordingly it 
was laid down by the Madras Sudder Couit, that, u on a prosecution 
under s. 193 of the Indian Tenal Code, for intentionally giving false 
evidence in a judicial proceeding, it will not be sufficient merely to. 
show that the defendant’s statement is opposed to some other made 
by him on oath or affinnation, but n must be shown that such 
statement was false, and that the defendant knew it to be so.’* 
(Sudder Court Rules, 28th Apiil 1862.) So in Calcutta. (1 tt. J & 
JP, 65, 244 ) But both Courts are now agreed that m such a case, 
where peijuiy is charged upon each of the contradictory statements and 
it is impossible to decide which of them is false, there may be a convic¬ 
tion in the alternative under s. 72. (2 ?*. C. C. CR. 4*9. 4 Mad, II. 
C* 51.) 

It is hardly necessary to remark that the mere ciicumstanee that 
the same man, at different times, made contradictory statements upon 
the same point, is by no means conclusive proof of guilt. Either 
statement may have been made under the influence of forgetfulness or 
misapprehension, or he may, when he made the second statement, 
have discoveied the falsity of what he had believed to be true when, 
he made the first statement. Still less would it be safe to convict, when 
each statement merely conveys an expression of opinion For instance* 
as to the identification of piopeity, oi the similauty of hand-writing. 
The statements must relate to matters so necessarily within the know¬ 
ledge of the paity on both occasions, that one or other statement must 
have been known to be false, when it was made. For instance, if a 
man were at one time to swear that he had been beaten and robbed* 
and at another time were to swear he had neither been beaten nor 
robbed, either assertion may be true, but he must have known one or 
either to he untrue. 

A good deal of the old law upon the subject of perjury turned upon 
the fact that an oath, or an affirmation rendered equivalent to it by 
law, was an essential element of the offence. 

Under the piesent Act an oath is merely one of the forms by which 
a party may be bound to speak the truth. Hence, even if an oath 
were unnecessarily and improperly administered by an incompetent 
person, as for instance, if the Municipal Commissioner should force 
a rate-payer to swear to the truth of his return, still the offence consti¬ 
tuted by s. 191 would be committed, if the party making the state¬ 
ment were under a legal obligation to speak the truth even without au 
oath. 

But where some particular ceremony is necessary, as a condition 
without which the person is under no legal obligation to speak the 
truth, the offence of giving false evidence cannot be committed, if that 
ceremony has not taken place. Therefore when the evidence of a 
Native Christian as a witness was given on solemn affirmation, and 
not on oath, the Madras High Court held that he could not be convict¬ 
ed under a. 193, 
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“ ft was essential to piove that the prisoner, at the time lie made the faN-\ 
statement, was under a legal obligation as a witness to ktato the truth, ami 
to constitute that obligation in the case of a witness in a judicial pi acceding 
who professes the Christian faith,the sanction of an oath on the Holy Gospels 
is an absolute 1 equinament of the law Act V of 1S40, which gives to the 
affiimation made by the prisoner the same legal effect as an oath, applies only 
to persons who are Hindus and Mohamcdana by religion us well ay by birth.” 
(4 Mad. H. 0. 185) 

Formerly a witness might decline to answer any question which 
tended to eliminate himself. But now he is compelled to ansuci, 
and although his answer, if true, cannot be used against him, if false 
it will subject him to punishment (Act II ot-1855, s. 32. 3 Mad. 

H. C. Appx. 29.) 

The offence of fabricating false evidence under s. 192 is confined to 
cases in which the intention of the fabncatoi is to produce e< an errone- 
pus opinion touching any point material to the result.” But what 
will be the case if the intention is to produce a coirect opinion ? 
Suppose for instance that a shopkeeper who has actually supplied a 
peison with goods, but ha9 no entry in his books, were to forge an 
entiy as corroboiative evidence. The result would be to induce the 
Judge to come to a perfectly sound view of the point "in u>sue ; viz., 
whether the articles had been supplied* But he would have been led 
to an erroneous opinion, not as to the result of the pioceeilimr, but as 
to a point material to the result, viz., whether the plaintiff's books 
contained Such an entry as might naturally be looked for under the 
circumstances- So that the real meaning of the section is, just as the 
old law upon perjury was, that f,he false statement must be upon a 
point material to tbs issue. It will be observed that in this respect 
there is a difference between ss. 191 and 193 on the one hand, and s, 
192 and the subsequent Sections 197 to 200 on the other hand. In 
tlie former sections the offence of giving false evidence is made to con* 
sist in giving any false statement, and nothing is said as to its being 
0 , statement material to the point. The omission is evidently inten¬ 
tional, since m the original draft, (s. 188) the words “ touching any 
point material to the result” were introduced. And so it has beer* 
ruled, that the materiality of the subject-matter of the statement is not 
a substantial part of the offence of giving false evidence under ss. 191 
and 199. (Keg. v. Aidrus Sahib, 1 Mad. H C. 38. 2 K. C. 0. OR. 
65.) Where however a criminal indictment is based upon a false 
statement as to a wholly immaterial fact, it will often be successfully 
contended that the knowledge of its falsity, which is necessary to secure 
conviction, has not been made out. Where a party deliberately makes 
an untrue statement as to a very material circumstance, to which his 
attention is likely to have been directed, and when this false statement 
is ior his own benefit, or for that of the person calling him, it may be 
assumed that he knew lie was deposing falsely. But no such pre¬ 
sumption can arise, where the point was irrelevant, and one upon 
which he might have answered either way, with equal absence of result. 
In such a case a Court would seldom be justified in exercising the 
powers of committal vested in it by the Cr, P. C. a. 169 post p. 145,. 

Even under s. 192, false evidence which is material will be iadicir 
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Jihle, though it ought not to have been admitted at all, as not being in, 
accordance with the principles of evidence. For instance, where a 
witness was called to contradict a previous witness upon a point which 
only went to his ciedit, it was ruled that he might be indicted for 
perjury, since his evidence was mateiial, though, being on a collateral 
point, it ought not to have been received. (Keg. v Gibbons, 31 L. 
J. MC. 98. L Sc C. 109.) And so it would be, if a witness gave a 
false statement as to the contents of a writing, although he ought 
never to have been asked the question. 

Anything will constitute a statement under s. 193, if it purports 
to embody a fact, and is capable of being used as evidence. For 
instance, the fabrication of a bill of lading with the Captain’s name to 
it would be a statement by him that he had received certain goods on 
board the ship. A question may however arise, where the document is 
a genuine one, but some addition involving a statement is made to it. 
Suppose the case of an assignment of land, perfectly genuine, coming 
in evidence before a Court. Would it be a fabrication of false evidence 
to put a dead man’s name to the bottom of it, For the purpose of giving 
it the ciedit of another witness? The definition of a document in s 29, 
(ante p. 21) seems to enable the Court to treat any false statement, 
though only a portion of a writing, as a false document, so as to 
support a conviction. Such an act would also amount to forgery under 
s.4G3 

But wheie a person made an application for a new trial to a Small 
Cause Court, under s. 21 of Act XI of IS65, and for that purpose 
put in a memorandum of the grounds of the application, and signed 
n verification clause at the end, and such memorandum was shown to 
be false to the knowledge of the party making it, it Was held that he 
was not punishable under ss. 191 or 192. Itdid not come within 
the terms of s. 191, as he was not bound by oath or by any express 
provision to state the truth in the memorandum, or to make the state¬ 
ment at all. Nor did it come under s. 192, since, so far as the memo¬ 
randum contained a statement of fact, it operated not as evidence, but 
merely as a statement of what the applicant was prepared to prove by 
evidence. (2 E. A. Cr. 1.) 

On the other hand the Civ. Pro. Code, (Act VIII of 1859, s. 24) 
expressly provides that— 

4t I£ any plaint written statement, oi declaration, tequired by this Act to 
Up verified, shall contain any averment which the person making the verifica¬ 
tion shall know or believe to be false, or shall not know or believe to be true, 
such person shall be subject to punishment, accoidmg to the provision of 
the law foi the time being in force, for the punishment of giving or fabrica¬ 
ting false evidence.” (See ss. 27. 123.) 

To sustain a charge under this section some express clause must 
be shown which requires a statement to be verified. Therefore it is not 
indictable to make a false statement in an application under a. 119, 
to have a civil suit reheard, after an exparte decree, (5 It. 0. C* 
OR. 58.) 
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193. Whoever intentionally gives false evidence 
ia any stage of a judicial proceeding, 
false evid™u°e. lor ° r fabricates false evidence for the 
purpose of being used in any stage of 
a judicial proceeding, shall be punished with impri¬ 
sonment of either description for a term which may 
extend to seven years, and shall also be liable to fine ; 
and whoever intentionally gives or fabricates false 
evidence in any other case, shall bo punished with 
imprisonment of either description for a term which 
may extend to three years, and shall also be liable 
to fine. 


Explanation 1 .— A trial before a Court Martial 
or before a Military Court of Request is a Judicial 
proceeding. < 


Explanation 2.—An investigation directed by law 
preliminary to a proceeding before a Court of Justice, 
is a stage of a judicial proceeding, though that inves¬ 
tigation may not take place before a Court of Justice. 

Illustration. 

A, xu an inquiry before a Magistrate for the purpose of ascertaining 
whether Z ought to be committed for trial, makes on oath a statement 
which he knows to be false. As this inquiry is a t.Uge of judicial 
proceeding, A has given false evidence. 

Explanation 3.—An investigation directed by a 
Court of Justice according to law, and conducted 
under the authority of a Court of Justice, is a stage 
of a judicial proceeding, though that investigation 
may-not take place before a Court of Justice. 


Illustration. 


A, in an inquiry before an officer deputed by a Court of Justice to 
ascertam on the spot the boundaries of land, makes on oath a statement 
which he knows to be k false. As this inquiry is a stage of a judicial 
proceeding, A has given false evidence. 


The phrase “ judicial proceeding” which occurs so frequently in this 
section is no where defined. In general the phrase means a proceeding 
which takes place before a Jurl^e, who is acting in the discharge of 
his office, bee ante p. 51* This is not its meaning here however* The 
word Judge is defined in s. 19, ante p. 17 so as to exclude all officers 
who are not authorized to give definitive judgment A judicial pro¬ 
ceeding under this section means “ any step taken by the Court in the 
course of administration of justice, in connection with a case pending*** 
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(1 Mail. H. C. 4G ) even though the stage in which the false evidence 
is given is one in which no judgment can be given, and which may 
possibly terminate the case so that no judgment will ever be given. 
Bor instance, a Police Inspector enquiring into a charge of robbery, 
(See 5 R, J. & P. 107) or a committing Magistiate investigating a 
case of murder, are not judges within s 19 But the proceeding be¬ 
fore them is a stage ot a judicial proceeding/' because it is carried 
on with a view of bringing the case to a definitive judgment- And so 
are proceedings under s. 318 of the Crim. Pro. C. (3 R. C. C. CR. 
37.) 

But it would be otherwise where the enquiry was conducted for 
some purpose wholly unconnected with the judicial proceeding. Por 
instance, where a Magistrate received an anonymous letter, charging 
some persons with murder, and took evidence, not for the purpose of 
tracing the murder, but of ascertaining the author of the letter, it 
was held that the enquiry was not a <f stage of a judicial proceeding/* 
and that a conviction under s. 192 could not be sustained- (1 R C. 
C. CR. 71.) 

Hence wheri^it appeared that the bailiffs of a Court, twelve in num¬ 
ber, were constantly called upon to give evidence as to the service of 
summonses in the different cases before the Court, and that it was the 
practice io call them all up at the beginning of each day, and to affirm 
them solemnly tD give true evidence in all the cases coming before the 
Court that day, and one of the bailiffs at a later period of the day gave 
false evidence, it was held that he was propeily convicted under s. 193, 
the affirmation being administered in e< a stage of a judicial proceeding/’ 
(Reg. v. Venkatachalam Pillai, 2 Mad. H. 0. 43.) But where a Judge 
without any authority altered the title of a cause, so as to change it into 
another which had never been legally instituted, and after such chaige 
the prisoner was sworn and gave false evidence, it was held that the 
conviction was bad. Cockburn, C. J. said “ I think that the alleged 
perjury was committed on the hearing of a cause which had no exis¬ 
tence, and in which the Judge had no jurisdiction/* (Reg. v . Pearce. 
32 L. J. M. 0. 75 ) 

Under the Cr. P C. s. 169 ef a charge of an offence against Public 
Justice, described m ss. 193-196, 199, 200, 205-211, or of 

the Indian Penal Code, when such offence is committed before or 
against a Civil or Criminal Court, shall not be entertained in the Cn- 
minal Courts, except with the sanction of the Civil or Criminal Court 
before or against which the offence was committed, or of some other 
Court to which such Court was subordinate. Such sanction may be 
given at any time/ 1 

The sanction given by the Court should point out the exact words 
which the Judge considers to be false. It should not be a general 
sanction to a prosecution for giving false evidence, otherwise the prose¬ 
cution may proceed upon statements made by the accused, different from 
those which the Judge held to be false. (5 R. C. C. CR. 58. 61.) 

A sanction granted undlr this section does not permit a Magistrate 
to commit on a charge of forgery, for which sanction would beiequtred 

19 
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under Cv. P. C. s. 370, post note to s. 463. (4 R. 3. & V . 167. See 2 
R. C. C. CR. 14.) 

Where such Court thinks it proper to investigate such a charge* the 
Court after making any preliminary inquiry that, is necessary, may 
commit the case to a Magistrate having power to try or commit, who 
shall thereupon proceed according to law, and the Court may send the 
accused person in custody, or take bail for his appearance, and bind 
over persons to give evidence. (Cr. P. C. s. 171.) This preliminary 
enquiry by the Court may be exparte (5 R. C. C. CR. 10.) Where 
the offence is committed before a Court of Session, it may proceed to 
try the prisoner upon its own charge. (Cr. P. 0. s. 172.) Where the 
offence is committed before a Civil Court, and is one triable exclusively 
by the Sessions Court, it may itself commit to the Sessions Cotnt, 
/Cr. P. C. s- 173) and frame a charge, and transmit the record to n 
Magistrate to bring before the Sessions Court. (Cr. P, C. s. 174.) 
But if triable exclusively by a Sessions Court, and committed before n 
Magistrate who has not power to commit to a Sessions Couti, he may 
transmit the case to a Magistrate competent to make such commitment. 
(Cr P. C. s. 175, and see Act XXIII of 1861, ss 16*18.) 


Where the accused is a European British Subject, the Court shall 
send him in custody or take sufficient bail for his appearance before 
an officer competent to commit him for tiial before the High Court 
(Act XX!U of 1861, s. 20.) 


A person who lias been previously convicted of any offence under 
ss. 193,194 or 195 is also liable to whipping upon a second convic¬ 
tion (Act VI of 1864, a. 4.) 


194. Whoever gives or fabricates false evidence, 
Gmug orfabri- ^tending thereby to cause, or know- 


eating false evi¬ 
dence with intent 
to proem e convic¬ 
tion of a capital 
offence. 


ing it to be likely that he will thereby 
cause, any person to be convicted of an 
offence which is capital by this Code, 
shall be punished with transportation 
for life, or with rigorous • imprisonment for a term 

if innocent er- extend to ten years, and 

son bethere'by c<m- shall also be liable to fine; and if an 
victed and execut- innocent person be convicted and exe¬ 
cuted in consequence of such false evi¬ 
dence, the person who gives such false evidence shall 
be punished either with death or the punishment 
hereinbefore described. 


• 

' .Under this section a prisoner would not be punishable who gave 
evidence charging another wuh murder on the High Sea, since 
th^o&puce though capital, would be capital not under this Code but 
uaderfc^taw of Engiend* Act 12 k 13 Viet. c. 26. s. 2 ante p. 8, 
And Acft|V 0( f$&7 t a. i does not remedy the defect, since the law of 
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England is not a special or local law. (See as, 41, 42 ante. p. 26.) 
Nor am I aware of any special or local law under which capital 
punishment can be inflicted. The same remark applies to the follow¬ 
ing section- 

See Act VI of 1864, s. 4, supra, note to s. 193. As to the word 
<c offence” m this and the following section, see Act IV of 1867* s* L 

195. Whoever gives or fabricates false evidence, 

Giving or fabri- intending thereby to cause, or know- 

oatmg false evi- ing it to be likely that he will thereby 
to procure comic- cause any person to be convicted of an 

^nmshabie ^wlth °®® nce which by this Codeis not capital, 
transportation or bu.t punish&blc "with. tvansportatxon for 
imprisonment. life, or imprisonmentfor aterm of seven 
years or upwards, shall be punished as a person con-* 
victed of that offence would be liable to be punished. 

Illustration . 

A gives false'evi deuce before a Court of Justice, intending thereby to 
cause Z to be convicted of a dacoity. The punishment of dacoity is 
transportation for life, or rigorous imprisonment for a term which may 
extend to ten years, with or without fine. A, therefore, is liable to 
such transportation or imprisonment with or without fine. 

See Act VI of 1864, s. 4. supra, note to s. 193* 

196. Whoever corruptly uses or attempts to use 

as true or genuine evidence any evi- 
knYwnloh^fah^ dence which he knows to be false or 
fabricated, shall be punished in the 
same manner as if he gave or fabricated false evidence. 

On an indictment under this Section, the first thing will be to show 
that the evidence was false or fabricated, and next to establish a guilty 
knowledge. The mere fact that the party has produced the false evi¬ 
dence will in general be enough to throw on him the burden of showing 
his innocence. Accordingly it has been 

$ 

“ Held that a debtor producing a witness, who deposed falsely to hie 
having witnessed a payment to the creditor, forms sufficient presumptive 
evidence against the debtor to convict him of subornation of perjurer 
(I M. Dig. 122, § 475.) 

And so in another case, where the party produced the false witness 
in Court through a Vakeel, being himself absent. (1. M. Big. 171 § 
493.) But where the prisoner was a minor at the time the perjury 
, was committed in his favour, and did not appear to have been person¬ 
ally concerned in the subornation, though present at the time, and 
profiting by it, he was acquitted. (L M. Dig. 173, § 485.) 

In a recent case the law upon this point was laid down by Sir Adam 
Bittlestoa m the following terms.— 
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u If person calls witnesses in support of a stdtomrui winch he makc« f 
and causes those wibucsses to come into the box for tho purpoMmf giving 
evidence which he knows to be untrue* and they give that evidence, and 
the jury find that they knew it to bo untrue, that is evidence on which n 
jury may rind that he solicited them ; but the jury must be satisfied that 
he knew that the statement which they were called to make must bo untrue 
to their own knowledge ” (Keg. v. Guug&mmah, 3rd Madras tSeaa. IS 60.) 

It is nob sufficient that lie should know or believe the statement to 
be untrue. It is necessary that the witnesses should have the same 
knowledge, for othenvise the evidence is not false, 

197. Whoever issues or signs any certificate re¬ 
issuing or sign- ( l uired by law to be given or signed, 
jng a false certi- or relating to any fact of which such 
® cate ' certificate is by law' admissiblo in ovi- 

clence, knowing or believing that such certificate is 
false in‘ any material point, shall bo punished in tho 
same manner as if he gave false evidence. 

19S. Whoever corruptly uses or attempts to use 

Using as a ime an y suc ^- certificate as a true certifi- 
cortificate one cate, knowing the same to be false in 
kTa nlateriaf pofrft^ any material point, shall be punished 
m the same manner as if he gave 
false evidence. 

199. Whoever, in any declaration made or sub- 

r scribed by him, which declaration any 

made S i n s Court of Justice, or any public servant 

ciaration which is or other person,is bound or authorized 
as evidence. »y law to receive as evidence of 

any fact, makes any statement which 
is false, and which he either knows or believes to be 
false or does not believe to be true, touching any 
point material to the object for which the declaration 
is made or used, shall bo punished in the same man¬ 
ner as if he gave false evidence. 

200. Whoever corruptly uses or attempts to use 

Using as ti ua true an y such declaration, knowing 
any such dockra- the same to bo false in any material 
turn w°vin to be point, shall be punished in the same 
manner as if he gave false evidence. 

Mxpkmation .—A declaration which is inadmissi¬ 
ble merely upon the ground of some informality, i.s 



FALSE EVIDENCE. 


149 


a declaration within the meaning of Sections 199 
and 200. 


Causing disap¬ 
pearance of evi¬ 
dence of an offence 
committed, or 
giving false inti¬ 
mation touching 
it, to scieenthe 
offender. 


201. Whoever, knowing or having reason to be¬ 
lieve that an offence (see Act IV of 
1867. s. 1) has been committed, causes 
any evidence of the commission of 
that offence to disappear with the in¬ 
tention of screening the offender from 
legal punishment, or with that inten¬ 
tion gives any information respecting 
the offence which he knows or believes to he false, 
shall, if the offence which he knows of 
fence* 1 cainlal of " believes to have been committed is 
punishable with death, he punished 
with imprisonment of either description for a term 
which may extend to seven years, and 

tjansportltUn? 1 ^ a ^ s0 be liable to fine ; and if the 

offence is punishable with transpor¬ 
tation for life or with imprisonment which may extend 
to ten years, shall be punished with imprisonment of 
either description for a term which may extend to 
three years and shall also he liable to fine ; and if the 
offence is punishable with imprisonment for any 
if nnfeha bie term no * extending to ten years shall 
with lesattanteu be punished with imprisonment of the 
men™ impriso “‘ description provided for the offence, for 
a term which may extend to one-fourth 
part of the longest term of the imprisonment provid¬ 
ed for the offence, or with fine, or with both. 


Illustration . 

A, knowing that B has murdered Z, assists B to hide the body with 
the intention of screening B from punishment. A is liable to impri¬ 
sonment of either description for seven years, and also to fine. 

The High Court of Bengal has ruled that this section u applies to 
the causing the disappearance of evidence of an offence committed 
by another, not by one’s self.” ^1 R. C. C. Circ. 19.) The person 
who commits an offence, and afteiwards conceals the evidence of it, 
cannot be punished on both heads of the charge. (3 B. C, 0. Cr, 3.) 

202, Whoever, knowing or having reason to bo- 



150 WITHHOLD INC! OH GIVING FALSE INFORMATION. 


lieve that an offence v ,s-ee Act IV of 
<££*%?%£ 1867. s. 1.) has been committed, in- 

mation of an of- tentionally omits to give any informa- 
bounc to iniwmu^ 1 t* 011 respecting that offence which he 
* is legally bound to give, shall be 
punished with imprisonment of either description for 
a term which may extend to six months, or with fine, 
or with both. 


203. Whoever, knowing or having reason to bo- 

Givin» falsa in- H eve that an offence (see Act IV of 
f»nnati"nrespect- 1867. s. 1.) has been committed, gives 
mntaa° ffB11CB c ° m an y inform ation respecting that offence 
which he knows or believes to bo false, 
shall be punished with imprisonment of either de¬ 
scription for a term which may extend to two years, 
or with fine, or with both. 


With the single exception of the clause relating to causing the dis¬ 
appearance of evidence, these three sections (201-203.) are substan¬ 
tially the same as bs. 176, 177, 182, for the remarks on which see 
page 129. Sections 118,120 which also relate to concealment of cri¬ 
minal acts are directed against persons who intend to facilitate the 
commission of the ciime. 


204. Whoever secretes or destroys any document 

Destruction of whi ° hhe may be lawfully compelled to 
documoot to pre- produce as evidence in a Court of 

Hon«e 8 vXnee C ‘ l n ^ ic , e ’ 0Yin any proceeding lawfully 
held before a public servant as such, 
or obliterates or renders illegible the whole or any 
part*of such document with the intention of prevent¬ 
ing the same from being produced or used as evidence 
before such Court or public servant as aforesaid, or 
after he shall have been lawfully summoned or re¬ 
quired to produce the same for that purpose, shall be 
punished with imprisonment of either description for 
a term which may extend to two years, or with fine, 
or with both. 

£05. , Whoever falsely personates another, and 
®tich assumed charactor makes any 
or «f admission or statement, or confesses 
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auyitot or proceed- -judgment, or causes any process to be 
% issued, or becomes bail or security, or 
does any other act in any suit or criminal prosecu¬ 
tion, shall be punished with imprisonment of either 
description for a term which may extend to three 
years, or with fine, or with both. 

Fraudulent gain or benefit to the party charged is not ail essential 
element in this offence. Therefore a conviction was upheld where the 
1st prisoner was charged with personating the 4th, and the 4th prisoner 
was charged with abetting the personation by the 1st, the facts being, 
that the 4th, to save himself the trouble of laying information before. $ 
Magistrate with regard to the theft of some bullocks, sent the 1st pri¬ 
soner to do so, and to represent himself as being the 4th. [Exparte, 
Snppakon, 1 Mad. H. C. 450.) And it has been ruled in Bengal thaf 
the offence may be committed even where the prisoner has personated 
a purely imaginary person. (Reg. u, Bhitto Kaliar. Jnd. Jur. 123.) 

But the High Court of Madras recently declined to follow that deci¬ 
sion, saying; ‘^To constitute the offence of false personation under 
s. 205 of the Penal Code, it is not enough to show the assumption of 
a fictitious name. It must also, we think, appear that the assumed 
name was used as a means of falsely representing some other individual. 
The use of an assumed name without more is not an offence. It only 
becomes a crime when connected bv proof with some other act or piece 
of cundnet; and the gist of the oflence of false personation under s. 
205, we think, is the feigning to be another known person. The whole 
language of the seetion clearly imports the acting the part of another , 
person, the actor pretending that he is that person/’ * 

u There are Sections of the Penal Code under which the false assump¬ 
tion of appearance or character may bean offence, though no individual 
isfmeant to be represented, or only an imaginary person. Such are the 
Sections 140, 170, 171, and 415, but they have nu application tothe 
present case, and the last section is made applicable to personation of 
an maginary person by an express enactment. 15 (4 Mad- H. C. 18.) 

20G. "Whoever fraudulently removes, conceals, 
transfers, or delivers to any person 
, n o P v7i nl o e o n nc/J-' any property or any interest therein, 
ment of property intending thereby to prevent that pro- 
^ire>afmfeitnre perty or interest therein from being 
or m execution of taken as a forfeiture, or in satisfaction 
of a fine, under a sentence which has 
been pronounced or which he knows to be likely to 
be pronounced by a Court of Justice or other com¬ 
petent authority, or from being taken in execution of 
a decree or order which has been made or which lie 
knows to be likely to be made by a Court of Justice 
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in a Civil suit, shall he punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 


207. "Whoever fraudulently accepts, receives, or 

Fraudulent claim property or any interest 

to property to pre- therein, knowing that he has no right 

r U forfeiture U or m ? r rightful claim to such property or 
eseoution of ade- interest, or practises any deception 
creB ' touching any right to any property 

or any interest therein, intending thereby to prevent 
that property or interest therein from being takon as 
*a forfeiture or in satisfaction of a fine under asentcnce 


which has been pronounced or which he knows to bo 
likely to be pronounced by a Court of Justice or other 
competent authority, or from being takqn in execu¬ 
tion of a decree or order which has been made or 


which he knows to be likely to bo made by a Court 
of Justice in a Civil suit, shall be punished with im¬ 
prisonment of either description for a term “which 
may extend to two years, or with fine, or with both. 


208. Whoever fraudulently causes or suffers a 

Fraudulentlyenf- decree ? r or <* er ' to be passed against 
fering a decree for him at the suit of any person for a sum 
.Hum a.-i du». not c j ue> or f or a larger sum than is 
due to such person, or for any pioperty or interest 
in property to which such person is not entitled, or 
fraudulently causes or suffers a decroo or order to bo 
executed against him after it has been satisfied, or for 
anything in respect of which it has been satisfied, 
shall be punished with imprisonment of either de¬ 
scription for a terra which may extend to two years, 
or with fine, or with both. 


Illustration. 


A institutes a suit against Z, Z, knowing that A is likely to obtain 
a decree against him, fraudulently suffers a judgment to pass against 
him fora larger amount at the suit of B, who has no just claim against 
him, in order that B, either on his own account or for the benefit of Z, 
may share in the proceeds of any sale of Z’s property which may be 
ander A’s decree* A has committed an offence under this Section. 

•SWtoee preceding Sections have the effect of rendering criminal 
all coTtaeive modes by which creditors, or Jawful claimants may be de< 
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faafed of thrir just remedies. By the English Statute 13 Eliz. c. 5, 
such contrivances were made void as against such persons whose ac¬ 
tions, suits, judgments or executions weie or might be in any way dis¬ 
turbed, hindered, delayed, or defrauded. The decisions upon this Sta¬ 
tute may be of some use in helping to the right construction of the 
present clauses. The whole subject is elaborately discussed in Smith’s 
Leading Cases, Vol. I, to which I shall principally refer. 

H A peison is said to do a thing fraudulently if he deos that thing with 
intent to defraud but not otherwise. 1 ’ (s. 25, ante, p 20.) 

The question, fiaud or no fraud, is always a question of fact, and 
is to be inferred, or may be negatived by the circumstances of each 
particular case, tl Sm. L. C. 11-13) One gieat test of fraud is to 
inquire whether the appearance and reality of the transaction corres¬ 
pond. And therefoie where there is a conveyance which is absolute 
in appearance but without any possession following upon it, or wher^ 
there is merely a concurrent possession with the assignor, this will in. 
general be deemed conclusive evidence of fraud. There must be an 
exclusive possession under the assignment, or else it will be fraudulent 
and void. (l«Sau L. C. 11, 12.) 

There are two cases however in which the want of actual posses¬ 
sion is no fraud. The first is wheie an actual delivering is impossible; 
as in the case of a ship at sea, goods on their way from one place to 
another, &e. Here a symbolical delivery, by a transfer of such docu¬ 
ments as convey the light to the pioperty is sufficient. (1 3m. L, 
C- 17.) The second case is, where the tenor of the deed does not re¬ 
quire possession. For instance in many cases of mortgage, by the 
express conditions of the instrument the possession of the property is 
not f# be changed, therefore the absence of such a change is no 
emblem of fraud- Fraud will only be inferred when possession ought 
to accompany and follow the deed. (1 9m. L. C. 13.) 

A conveyance will also be fraudulent where it is made voluntarily, 
and without-consideration, when the assignor is at the time insolvent, 
or even in such a state of debt as is likely to terminate in insolvency ; 
provided the effect of the conveyance is in any material degree to 
diminish his power of meeting his liabilities. (1 Sm. L, C. 20.) Of 
course such ordinary gifts as a man might make, though at the time 
embarrassed, without any deliberate intention of diminishing the secu¬ 
rity of his creditors, would not be criminal. But when the character 
of the assignment is such, that it can only be explained on the sup¬ 
position of a desire to put property out of the way of those better 
entitled to it, fraud would necessarily be inferred. And so I conceive 
it would be in all cases ot transfer of any specific moveable property 
actually the subject of litigation at the time. But the act only 
contemplates legal liabilities, and therefore no transfer will be fraudu¬ 
lent which has merely the effect of preventing the party from complying 
with moral obligations, or discharging debts of honour- 

Ifc makes no difference in the fraud that the obligation which is 
evaded is one derived from another, provided the property transfer*rd 
is legally ‘liable to satisfy it. And therefoie an heir oi executor majf 

20 



154 


FJ&AtfDULEKT TRANSFERS AND SUITS. 


be indicted under this section for collusively getting rid of properly 
liable to the debts of his ancestor or testator. (1 S m. L. C. 23.) 

A voluntary conveyance by a man who is about to be tiied for any 
crime, where conviction works a forfeiture, will be fraudulent. And 
even considerations of affection will not support the transfer, where 
the object is to remove the propeity from the effect of the sentence ; 
as for instance where the conveyance by a man about to be tried for a 
felony, was made intrust for the wife. (1 Sin. L. G, 19. "Re Saun- 
deria estate, 32 L. J, Ck. 224. 4 Giff. 179 ) But such an assignment 
at any time before conviction will bind the property, if made bondjidt 
and for valuable consideration. (Whitaker v* Wisbey. 12 C. B. 44, 
Chowne v. Baylia, 31 L. J. Cli. 757. 3 L Beav. 351.) Where however 
the assignment was made by a person who, under a mistake of fact 
thought he had committed a crime, when he really had not, it was 
Jeld that the transaction was not illegal, and a reconveyance fo him¬ 
self was decreed. (Davies Otty 34 LJ. Ch. 362.) 


A conveyance will not be fraudulent merely because it deprives 
another of a security which he would otherwise have had, if that ia 
not the object of the act. For instance, there will be* no fraud in a 
'sale by a debtor of his lauded property, for a fair and adequate con¬ 
sideration, though it will of course* be much less convenient to the 
‘creditors to pursue the purchase money than the property. And it 
would make no difference whatever that the debtor was actually in 
the throes of a law suit. For he is not bound to keep his property in 
one form rather than another for the convenience of Uis creditors. And 


in Engtand it has been repeatedly held that the fact of such a sale 
having been effected when an immediate execution Was anticipated will 
not vitiate the sale. In one of the late cases upon the point, it appeared 
'that a tradesman, expecting the execution of a writ issued out of the 
Court of Chancery for payment of costs of a *uit, effected a sale of the 
whole of his iurmtuie and stock in trade. The only document which 
passed was a receipt for the purchase money. A few days after’the 
purchaser had taken possession, a writ was issued, and a suit waa 
brought by the Sheriff to decide whether the sale was fraudulent* 
Kndersley, V. C. said. 

*‘Atr the present day, whatever fluctuations of opinion there may have 
h^niinthe Courts of this country ae to the construction of that Statute 
(13 EIiz. o. oj it is nob a ground for vitiating a sale that it was made with 
a view to defeat an intended ^ execution on the goods of the vendor, the 
suDjeefc of the sale, supposing it was m all other respects bondjidt. The 
case of Wood v Pixie (7 Q, B. 892) has settled that at law in the most solemn 
mauner, on s motion for a new trial. "With respect to the question whether 
the sale was bond it was at one time attempted to lay down rules that 
particular things were indelible badges of fraud; hut in truth every owe 
stand upon its own footing; and the Court or Jury must consider 
whether, having regard to all the circumstances, the transaction was a fair 
and intended to pass the property for a good and valuable consider** 
5*** * Metropolitan Saloon Omnibus Company, 28. D. J. Oh. 777. 

44tyewr. 492, Oamll Terry, 30 L.J. Ex. 855,6 H. &N $07. $M*d* H.C. 281.) 

: case it will be observed there is merely a change of one spe- 

® uot,ier * * n<1 tl,e judgment creditor may, if he can 
Him terke out his execution just as be might have done 
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against the goods. But the English law goes further, and holds that 
there is no fraud in an open preference by a debtor of one creditor, 
over another, and that he may liansfer his property to any creditor he 
chooses, even after the others have commenced their actions. (1 8m, 
L. C, 18.) Accoidingly, where A being iudebted to B and <3, after 
being sued to judgment by B, went to C, and voluntarily gave him a 
warrant of attorney to confess judgment, on which judgment was 
immediately enteied, and execution levied on the same day on which B 
would have been entitled to execution, and had thieatened to sue it out, 
it was held that the preference given by A to C was not unlawful. 
Lord Kenyon, C. J. said, 

u There was no fraud in this case The plaintiff (C)was preferred by his 
debtor (A) not with a view of any benefit to the latter, but merely to secure 
the payment of a just debt to the former, in which I see no illegality or 
injustice, (Holbiid v. Anderson 5 T, R. 235.) 

I conceive that precisely the same construction would he put upon 
s. 206 ) the test being, whether the transfer was intended to procure 
any improper advantage for thedebtor, to tbe prejudice of his creditor. 
And this is supported by the language of s. 208, which only applies 
to decrees im favour of persons to whom nothing was due, or not so 
much. It would be no fraud to give facilities to enable a band fide 
creditor to hurry a suit through to judgment and execution. * 

But a preference in favour of one creditor ovei another will be frauds 
lent, when under the appearance of satisfying a legal claim, the debtor 
really intends to put his property into the hands of a person who will; 
keep it m tmst for him, and protect it tiom seizure. 

i( Ttjplaw will not allow a.creditor to make use of h;s demand ta shield- 
his debtor ; and, whale he leaves him in tiatu quo by forbearing to enfarpiK 
the assignment, to defeat the other creditors by insisting upon it/’ [l 
Sm. L, C. 17-) 

And so in a case of this sort Baron Bolfe said, 

“ In one sense it may be considered fraudulent for a n*an tn prefer one of f 
his creditors to the lest, and give him a security which left his other credi¬ 
tors unprovided for- But that is not the sense in which the law understands 
the term * fraudulent.’ The law leaves it open bo a debtor to make jjis own. 
arrangements with his several creditors, and to pay them in such order as he 
thinks proper. What is meant by an instrument of this kind being fraudu¬ 
lent is, that the parties nevei intended it to have operation as a real instru¬ 
ment, according to its apparent character and effect. (Eveleigh v. Purssord* 
% M. h R. 541. And see per Lord R^rdwicke. x Ves. Ben. 245.) 

It is curious that neither the framers nor the commentators upon 
the Code should have seen any difficulty in these provisions. , The 
authors of the Act (Report 1837, Note 9,) dismiss.therti with tbe sum¬ 
mary remark that, “ no other part of this chapter sesems to require 
comment; “ while the Commissioners (2nd Report 1847, s.l#2) devote 
a paragraph to criticisms upon the policy of these sections, but do not, 
allude to the manner in which they were to be worked. 

As to the Courts which may take cognisance of these offences, «e* 
Or. P* C. s, 169. Ante p. 145. 
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209. Whoever fraudulently or dishonestly, or with 
Dishonestly mat- intent to injure>or annoy any person, 

in g false claimin a makes in a Court of Justice any claim 
Court of Justice w hich he knows to be false, shall bo 
punished with imprisonment of either description for 
a term which may extend to two yoars, and shall 
also be liable to fine. 

See Or, P, C, 3, 169, Ante p. 145. 

210. Whoever fraudulently obtains a decree or 

_ , , „ , order against any person for a sum 

taming a decree fur not due, or for a larger sum than is 
8 sum “ ot due - due, or for any property or interest 
in property to which ho is not entitled, or fraudu¬ 
lently causes a decree or order to be executed against 
any person after it has been satisfied, or for any 
thing in respect of which it has been satisfied, 
or fraudulently suffers or permits any such act 
to be done in his name, shall be punished with im¬ 
prisonment of either description for a term which 
may extend to two years, or with fine, or with both. 
See Cr. P. C. 169. 4nte p. 145. 

211. Whoever, with intent to cause injury to any 
raise charge ot person, institutes or causes to be insti- 

offence made with tuted any criminal proceedings against 
mtentto injure. that person, or falsely charges any per¬ 
son with Having committed an offence, (see Act IV of 
1867, s. 1 and note to s. 224 post p. 168) knowing that 
there is no justor lawful ground forsuch proceedings or 
charge against that person, shall be punished with im¬ 
prisonment of either description for a term which may 
extend to two years, or with fine, or with both; and if 
such criminal proceeding be instituted on afalse charge 
of an offence punishable with death, transportation 
for life, or imprisonment for seven years or upwards, 
shall be punishable with imprisonment of either 
description for a term which may extend to seven 
years, and, shall also be liable to fine. 

•.llffcere a charge was preferred before an Inspector of Police, who 
diabejStrred and refused to act upon it, an indictment under the above 
sectiod iiw® sustained. Scotland, C. J, said 
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** To constitute the offence of preferring a false charge contemplated 
in Sec. 211 of the Penal Code, 4k it]is not necessary that that charge should 
be before a Magistrate. It is enough if it appear, as it does in the present 
case, that the charge was deliberately made before an officer of Police, with 
a view to its being brought before a Magistrate Of course, a mere random 
conversation or remark would not amount to a charge. As to the other 
point it is said that it must appear that the charge was fully heard and 
dismissed. That is not necessary. It is enough in a case like the presenu 
if it appear, that the charge is not still pending. An indictment for falsely 
charging could not be sustained if the accusation were entertained and still 
remained under proper legal enquiry. Here the facts that the Inspector 
of Polio e, ref used to act upon the charges, and that no further step was taken, 
are enough to bring the case within Section 211 ** (Reg- v Subbana Gounden, 
1. Mad. H C 30. 1 R. C. 0. Circ, 7.) 

Where it is established that the charge“pieferred,*or the proceeding 
taken, was known to be wholly without foundation, the law will infer 
an intent to injure. (See ante. p. 92.) And an offence will equally have- 
been committed undertliis section, though the intent to injure was not 
the primary intention. As for instance where the principal object m 
making a* false charge was to obtain a reward offered for the convic¬ 
tion of the offender, or to divert suspicion from the party really guilty. 

The knowledge that the charge was a false one must of course be 
inferred from the circumstance of each case, but this must be judged 
of according to the facts as they were known, or supposed tD be when 
the charge was made, not as they are ascertained by more complete 
inquiry. And accordingly the party accused of making a false charge 
will always be allowed to show the information on which he acted, 
and the rumours, oi even suspicions, which were afloat against the 
person accused. Not of course for the purpose of establishing the 
guilt of the latter, but of showing the bond fidte of his own conduet. 
(3 Bomb. H. C. Or. 16.) 

Rashness in making a charge, which is in fact believed, is not of 
itself indictable* (2 R. C. C. Cr. 11.) But where there is a ready and 
obvious mode of ascertaining the truth of the charge, as for instance 
by personal enquiry from the person on whose information the accuser 
acts, and the opportunity of so doing is neglected by the defendant, 
the absence of enquiry is an element in determining the question 
of the presence or absence of probable cause. What its weigh* may 
be must depend on the circumstances of each case. Therefore where 
the defendant gave A into custody on a charge of felonv, acting on 
information received from B, which was itself derived from 0, and he 
made no enquiry himself from C, and the Judge directed the jury that 
on that state of circumstances there was no reasonable or probable 
cause, the Court of Exchequer Chamber refused to disturb the verdict 
on the ground of mis-direction. (Perryman t?. Lister. 3 LR. Ex. 191.) 

The mere fact of an acquittal, even for want of prosecution, is not 
even primd facie evidence of such malice as is necessary to support an 
indictment under this section. (Roscoe, N. P. 445.) 

Where a charge is really well founded, the fact that it is preferred 
merely to gratify personal spite, will not make it indictable, (Broom. 
Com. 744.) But, where the accusation turns out to be untrue, evi- 
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dence of actual malice is most important as tending to show that th* 
charge was known to be false. 

A false charge of that which is not an offence, as refusing to give & 
stamped receipt for money, is not indictable, as falsely charging a per¬ 
son with having committed an offence; (1 Bomb. IL C. Q2\ but 
if done with the knowledge that there is no just or lawful ground for 
treating it as an offence, it will be punishable under the iirst clause of 
s- 211, as the institution of a criminal proceeding with intent to injure. 
(5 R. C. CL CR. 8.) 

This section will not apply to a public officer who merely acta, in 
the course of his duty, upon information conveyed to him, even though 
he doubts or disbelieves it. In such a case there could be no intent 
to cause injury. 

il Xu is not competent to a Session Judge, upon a mere perusal of the 
^original proceedings, to dispose of a case of preferring a false complaint 
before a Subordinate Magistrate; but a formal trial must be held.* 1 (Rules 
of Madras Sudder Court, 28th April 1862.) 

See Cr. P. C. s. 169. ante p. H5. 

Any person who is convicted of making a false charge of having 
committed an unnatural offence, he having been previously convicted 
of the same offence, may also be whipped. (Act VT of 1864, *. 4,)> 

The charge which the prosecutor actually intended to bring, and 
not that which was framed by the Magistrate upon his evidence, must 
form the basis of a prosecution under s. 211. If he alleges an assault 
and theft, he cannot be indicted for making a false charge of dacoity. 
(3 R. C. C. CR. 9.) But where the facts stated by the prosecutor 
amount to a particular offence, and no other, and that statement is 
maliciously falae, I do not see how his ignorance of the legal aspect of 
those facts can alter the character of his crime. 


212. Whenever an offence (see Act IV of 1867. 

s* 1 and note to $, 224 j post 168) has 

Harbouring an k een comm itted f whoever harbours or 

conceals a person whom he knows or 
has.reason to believe to be the offender, with the in¬ 
tention. of screening him from legal 
lenoe* ° Bpital ° f ' punishment, shall if the offence ie 
punishable with death, be punished 
with imprisonment of either description, for a term 
If punishable which, may extend to five year* and 
with transports- shall also be liable to fine ; end if the 
with ^° r imprison- offence is punishable with transport*- 
tion for life, or with imprisonment 
, which may extend to ten y#ars, shall 
B^piBished with imprisonment of either description 
for alterm isrhich extend to j&reeyeiars, and shall 
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also be liable to fine ; and if the offence is punishable 
■with imprisonment which may extend to one year 
and not to ten years, shall be punished with, impri¬ 
sonment of the description provided for the offence 
for a term which may extend to one-fourth part of 
the longest term of imprisonment provided for the 
offence* or with fine, or with both. 

Excerption —This provision shall not extend to any 
case in which the harbour or concealment is by the 
husband or wife of the offender. 

Illustration . 

A, knowing that B has committed dacoity, knowingly conceals B in 
•order to screen him from legal punishment. Here, as B is liable to 
transportation for life, A is liable to imprisonment of either descrip¬ 
tion for a term not exceeding three years, and is also liable to fine 

The, essence of this offence consists in the intention with which the 
act is done. And therefore the bare fact of receiving and assisting an 
offender, if done as a mere matter of humanity to a person in distress, 
and with no attempt to screen him from justice will be no offence. 
(Aich. 10 .) The object must also be to screen him from the punish¬ 
ment due to an offence, and therefore the concealment of a person who 
was supposed to be a runaway debtor, would not be within the terms 
of s. 212. It would appear too that the offence which is supposed to 
have been committed must be the offence which actually has been 
committed* If a murderer were to induce another to conceal him, by 
a representation that he was pursued for a theft, I doubt very much 
whether stay act would have been done for which the harbourer eould 
be indicted. Certainly if indictable, he could not be punished as hav- 
ing concealed a murderer ; for possibly if he had known the enormity 
of his guilt he would have surrendered the criminal at once. He 
could only be punished for the crime which he supposed he was com¬ 
mitting ; that crime in fact he never did commit, and I do not see how 
he could be made constructively guilty of another crime, siraply*be- 
cause the person whom he admitted was guilty of another offence, of 
which he had no knowledge. 

The offence committed by the primary offender must have been ac¬ 
tually completed, when the barbouiing takes place. Accordingly a 
man was acquitted who was indicted as an accessary after the fact to 
a murder, when it turned out that he had harboured the felon, after 
the injuries were inflicted, but before the death 3 for till death there 
was no murder. (Arch. 11.) But there would be no difficulty under 
this section in indicting the party for having harboured a person whom 
he knew to have voluntarily caused grievous hurt. (s. 326.) Where 
the person harboured has escaped from custody, or where there has 
been an order issued for his apprehension by a public servapt, compe¬ 
tent to issue it, any person who harbours him with knowledge of such 
escape or order will be indictable under 5 , 216, whether he knows th« 
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offence lias been committed or not, and even though no offence has in 
fact been committed. 

213. Whoever accepts, or attempts to obtain, or 
.. „ . agrees to accept, any gratification for 

to soreenanoffend- himself or any other person, or any 
mflnt 0m punish ' restitution of property to himself or 
m(m ' any other person, in consideration of 

his concealing an offence, (see Act IV of 1867, s. 1 
and note to s. 224 post p. 168) or of his screoning any 
person from legal punishment for any offence, or of 
his not proceeding against any person for the pur- 
' pose of bringing him to legal punishment, shall, if the 
offence is punishable with death be 
fcuct caFlfcal ° f punished with imprisonment of either 
description for a term which may ex¬ 
tend to seven years, and shall also bo liable to fine ; 

it punishable an d ^ the offence is punishable with 
with trausporta- transportation for life, or with icn- 
impn8oumen r t wlth prisonment which may extend to ten 
years shall be punished with imprison¬ 
ment of either description (or a term which may 
extent to three years, and shall also be liable to fine ; 
and if the offence is punishable with imprisonment not 
extending to ten years, shall be punished with im¬ 
prisonment of the description provided for the offence 
for a term which may extend to one-fourth part of the 
longest term of imprisonment provided for the offence, 
dr with fine, or with both. 


Offering' gift or 
restoration of pro¬ 
perty in considera¬ 
tion in screening 
offender. 


214. Whoever gives or causes, or offers or agrees 
to give or cause, any gratification to any 
person, or to restore or cause the resto¬ 
ration of any property to any person, in 
consideration of that person’s concealing 
an offence, (see Act IV of 1867 8. 1 
and note to $. 224 post p. 168) or of his screening any 
person from legal punish mont for any offence, or of his 
*zj .'o.pitai * Jiot proceeding ogaiast amr person for 
Mae. the purpose of bringing^ him to legal 

Vv " v ,)• it: punwbment,shall,ifthe osfenceis punish- 
able with death, fee punished with imprisonment of 
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either description for a term which 
mti Kporte! ma y extend to seven years, and shall 
t«on for life, or also he liable to fine ; and if the of- 
memt. imprwon ' fence is punishable with transporta¬ 
tion for life, or with imprisonment 
which may extend to ten years, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine ; and if the offence is punishable. with 
imprisonment not extending to ten years, shall be 
punished with imprisonment of the description pro¬ 
vided for the offence for a term which may extend to p 
one-fourth part of the longest term of imprisonment 
provided for the offence, or with fine, or with both. ■ 

Exception .—The provisions of Sections 213 and 
214 do not extend to any case in which the offence 
consists only of an act irrespective of the intention of 
the offender, and for which act the person injured 
may bring a civil action. 

Illustrations- 

(a) A assaults B with intent to commit murder Here, as the of¬ 
fence does not consist of the assault only, irrespective of the intention 
to commit murder, it does not fall within the exception, and cannot 
therefore be compounded. 

(5) ^ assaults B. Here, as the offence consists simply of the act, 
irrespective of the intention of the offender, and as B may have a civil 
action for the assault, it is within the exception, and may be com¬ 
pounded. 

(c) A commits the offence of bigamy. Here, as the offence is not 
the subject of a civil action, it cannot be compounded. 

(<£) B commits the offence of adultery with a married women. 
The offence may be compounded. • 

So also cases of wrongful restraint ; (3 R. C. C. S, C 14) but house- 
trespass cannot be compounded, asthe intention to commit an offence, 
&c, is the essence of its definition. (4 R J. & P. V7\.) See post, p. 162, 

2l5, Whoever takes or agrees or consents to take 
any gratification under pretence or on 
help* to 8 recover account of helping any person to re- 
etofenproperty,&c. cover a ny moveable property of which 
he shall have been deprived by any offence punish¬ 
able under this Code, shall, unless he uses all means 
in his power to cause the offender to be apprehended 
and convicted of the offence, be punished with 

21 
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imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

The offence constituted by ss, 213, 214, consists in the corrupt 
motive which is brought into play as much as in the delay to criminal 
justice; therefore the mere concealing an offence or not bringing an 
offender to punishment will be no offence under these sections, unless 
such conduct proceeds from some “ gratification,** obtained or aimed 
at. The word £i gratification’* it will be remembered is not restricted 
to pecuniary gratification, or to gratifications estimable in money. Nor 
does it seem to be absolutely necessary that the person to be screened 
should have been guilty of any offence, or even that any offence should 
have been committed, if the facts upon which a charge ought to be 
brought forward are suppressed upon any corrupt consideration* For 
Auatance, suppose a man is found with his throat cut, and it comes to 
the knowledge of any person that one of the inmates of the house 
has been seen with bloody clothes, and that part of the property of the 
deceased was m his possession immediately afterwards, if the person 
possessed of this knowledge were to offer to keep it secret if a sum of 
money were offered him, I conceive he would be guilty of the offence 
of attempting to obtain a gratification in consideration of his not 
proceeding against that other for the purpose of bringing him to legal 
punishment, even though it Bhould turn out that the deceased had 
really committed suicide. It seems to me that the question would be, 
whether facts which entailed a reasonable suspicion of guilt were 
knowingly suppressed, and their suppression turned into a source of 
illicit gam. (See R. v . Best 2 Mood. 0. C. 124. It. v * Gotiey. 
Buss. & K. 84). 

It would also appear that the offence is completed when the corrupt 
consideration is accepted, or even when there is at* attempt to obtain, 
or an agreement to accept it. If this be so, the fact that the very 
same person afterwards did prosecute even to conviction would not 
purge the offence. It was otherwise under the old law as to com¬ 
pounding felonies. There the offence consisted, not in taking the 
money, hut in letting the delinquent escape. Accordingly where upon 
an indictment for compounding a felony it appeared that the felon had 
actually been prosecuted to conviction by the defendant, an acquittal 
was directed. (R. v. Stone 4 C. & P. 379.) 

The exception annexed to s. 214 is not so clear as might be wished. 
It can seldom be said of any act that it is an offence irrespective of the 
intention of the offender. To take the case of an assault which If 
employed in the illustration. The very definition of the term in s. 
S51 makes the offence depend upon the intention. 

Perhaps the Code refers to that special intention, which goes beyond 
the act itself, and forms an aggravation of it, and therefor* inquire* to 
Ijjei substantially proved; as distinct from that intention* which if 
hfijfeaafrity or naturally inferred from the act, and Which therefore 
bo proof* beyond that which establishes tike *et. For in- 
8t *whip over another, t* strikes him with it, 
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prhnafacie> the act imports that intention which makes it an assault or 
criminal force, (as. 850 & 35 1.) The intention may be negatived, as 
for instance by showing that the act was done in jest, but this lies 
upon the defendant* But if a man presents a gun at another, and it 
is alleged that this was an assault with intent to commit murder, here 
the act itself raises the inference that it was intended to cause appre¬ 
hension of violence, that is, it makes the offence of assault complete. 
But if it is asserted that the person who aimed the gun, actually in¬ 
tended to draw the trigger, this is an additional intention which re¬ 
quires additional proof. 

Under s. 271 of the Crim. P. C. a complaint brought under Chap. 
XV of that Code, viz., of a charge triable by a magistrate, and punish¬ 
able under the Indian Penal Code with imprisonment not exceeding 
six months, (s, 257) may be withdrawn by leave of the magistrate at 
any time before final order. No withdiawal can take place under this* 
section where the offence is punishable with a heavier penalty, e. g,, 
house-trespass. (4 B. J. & P. 171.) Nor after a committal by the 
magistrate. (4: B. J & P. 3 65.) Where, howeVer, after a committal 
for adultery, the husband formally withdrew his charge before the 
Sessions Judge, but the latter refused to allow the withdrawal and 
went on with the case and sentenced the defendant, the High Court 
of Bengal held that the withdrawal ought to have been allowed. (1 R- 
C. 0. CR. 3. Circ. 3 ) It is clear that in such a case there could be 
no withdrawal under s. 271. What I understand the Couit to have 
meant, was merely that the Judge, in the exeicise of his discretion, 
ought to have allowed the husband to refrain from offering any evi¬ 
dence, m which case the accused would have been entitled to an 
acquittal, and not merely to a withdrawal of the charge. And this 
course has in more recent cases been held to be the proper one. (5R. 
0- C. Circ- 5. 5 Bomb. H. C. Cr. 27.) 

It is obvious that withdrawing and compounding a charge axe two 
very different things. Many a charge might be withdrawn under s. 
271, of the Crim. P C. which could not be compounded under s. 214 
of the Penal Code, and vice versd. 

It has been ruled by the High Court of Bengal that the doctrine of 
English law by which the right of a civil action is suspended® until 
criminal proceedings have been taken, where an act which causes a 
civil injury is also a felony, has no application in India- [2 R. C- C. 
SC. 12.) 

Section 215 only applies to persons who receive money for the purpose 
of helping another to recover property which has been unlawfully 
taken, but of course any one who instigates such an offence will be 
punishable as an abettor. Great caution will therefore be necessary 
in offering rewards for the recovery of stolen property. Under 2 Geo. 
IV. c. 74. s. 112 it is made an offence to publish any advertisement 
for the return of property, where any words are used purporting that 
no questions will be asked, or that a reward will be paid without 
-seizing or making an inquiry after the person producing such pro¬ 
perty. The spirit of this act will probably guide the Courts if apy 
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indictment id preferred for the offence of advertising, or offering re* 
wards, Eveiy such advertisement should stipulate for such informa¬ 
tion as may lead to the apprehension of the criminal. 


If a 
fsuoe. 


216. Whenever any person convicted of* or charg- 

Hsrbouriug in WitU ° ffeDCe ’ (*»' Act 1 ofHM7. 

offender wbo has S. 1 (Met note to S. 224, po.st <p. 168) 

OT whoseap- bein g in lawful custody for that offence, 
prehension has escapes from such custody, or whenever 
been ordered. a public servant, in tho exercise of* the 
lawful powers of such public servant, orders a certain 
person to beappreliendedforan offence, whoever, know¬ 
ing of such escape or order for apprehension, harbours 
orconceals thatperson with the intention of preventing 
him from being apprehended, shall be punished in the 
manner following, that is to say, if the offence for which 
the person was in custody or is ordered 
^ ° ’ to be apprehended is punishable with 
death,h eshallbe punished withimprison- 
meht of either description for a term which may extend 
to seven years, and shall also be liable to fine ; if the 
offence is punishable with transportation for life, or 
imprisonment for ten years, he shall 
be punished with imprisonment of 
either description for a term which 
may extend to three years, with or 
without fine ; and if the offence is punishable with 
imprisonment which may extend to one year and not 
to ten years, he shall be punished with imprisonment 
of the description provided for the offence for a term 
which may extend to one-fourth part of the longest 
term of the imprisonment provided for such offence, 
or with fine, or with both. 


II puaiahable 
withtrausportation 
for life, or with im¬ 
prisonment. 


Exception .—This provision does not extend to the 
case in which the harbour or concealment is by the 
husband or wife of the person to be apprehended. 

217. Whoever being a public servant, knowingly 
PubUc servant disobeys any direction of the law as to 
keying a direc- the way in which he is to conduct him- 

KsMbwiS a ? lf a ? such P ublic »®*vant> intending 
son thereby to save, or knowing it to be 
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ment or property likely that he will thereby save, any 

trom forfeiture. J r . , . , ^ , i_ 

person from legal punishment, or sub¬ 
ject him to a less punishment than that to which he is 
liable, or with intent to save, or knowing thathe is likely 
thereby to save, any property from forfeiture or any 
charge to which it is liable by law, shall be punished, 
with imprisonment of either description for a term 
may extend to two years, or with fine, or with both. 

218. Whoever, being a public servant, and being, 
as such public servant, charged with 
Public servant the preparation of any record or other 

framing an mcor- r r •> 

rect record or wnt. writing, frames that record or writing. 

ing with intent to j manner which he knows to be in¬ 
save person trom , 

punishment orpro- correct, with intent to cause or know- 
turef fl ° m ftg ft to be likely that he will thereby 

cause loss or injury to tbe public or to 
any person, or with intent thereby to save or know¬ 
ing it to be likely that he will thereby save any per¬ 
son from legal punishment, or with intent to save or 
knowing that he is likely thereby to save any pro¬ 
perty from forfeiture or other charge to which it is 
liable bylaw, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, or with fine, or with both. 

See the remarks upon this section, ante p. 119. 


219. Whoever, being a public servant, corruptly 
. . or maliciously makes or pronounces in. 

a judimai e pro^d- any stage of a Judicial proceeding, any 
ing corruptly mak- report, order,verdict, ordecision Which 
port, a &c° r wbichhe he knowsto be contrary to law, shall be 
knowB to bo con- punished with imprisonment of either 
,aw. description for a term which may ex¬ 
tend to seven years, or with fine, or with both. 

As to the phrase “ judicial proceeding” see ante p. 144. 


220. Whoever, being in any office which gives 
him legal authority to commit persons 
tCommitment^for f Qr Qr con fi nem ent, Ot to keep 

luvf by au^orit n P ersfms confinement, corruptly or 
wtoimowsto*”he maliciously commits any person for 
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Intentional omis¬ 
sion to apprehend 
on the part of 
a public servant 
bound by law to 
apprehend. 


is acting contrary trial or to confinement, or keeps any 
t0 law ' person in confinement, in the exercise 

of that authority, knowing that in so doing lie is 
acting contraryto law, shall be punished with imprison¬ 
ment of either descriptionfora term which may extend 
to seven years, or with fine, or with both, 

- 221. Whoever, being a public servant, legally 
bound as such public servant to ap¬ 
prehend or to keep in confinement any 
person charged with or liable to be 
apprehended for an offence, Cnee Act / V 
of 1867. s.lj intentionally omits to ap- 
r prehend such person, or intentionally suffers auchper- 
_ ,, son to escape, or intentionally aidssuch 

person in escaping or attempting to es¬ 
cape from such confinement, shall be punished as fol¬ 
lows, that is to say :— 

With imprisonment of either description for a term 
which may extend to seven years, with or without 
fine, if the person in confinement, or who ought to 
have been apprehended, was charged with or liable 
to be apprehended for an offence punishable by 
death; or 

With imprisonment of either description for a term 
which may extend to three years, with or without 
fine, if the person in confinement, or who ought to 
have been apprehended, was charged with or liable to 
be apprehended for an offence punishable with trans¬ 
portation for life, or imprisonment for a term which 
may extend to ten years ; or 

With imprisonment of either description for a term 
which may extend to two years, with or without fine, 
if the person in confinement, or who ought to have 
been apprehended, was charged with or liable to be 
apprehended for an offence punishable with imprison¬ 
ment for a term less than ten years, 

222. Whoever, being a public servant, legally 

national omis- bound as such public servant to. appre- 
to am>reheud hend or to keep vx 
on depart of a pub- p erson under sentenca of a .C/ourfc of 
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Slaw to 1 appr^ Justice for any offence (or lawfully 
tend person under committed to custody, Act IV of 1867, 
of justice?* aC ° urt s - 2) intentionally omits to apprehend 
P unishmen t such person, or intentionally suffers 
u i 8d "* such person to escape, or intentionally' 
aids such person in escaping or attempting to escape 
from such confinement, shall be punished as follows, 
that is to say :— 

With transportation for life or with imprisonment 
of either description for a term which may extend to 
fourteen years, with or without fine, if the person in 
confinement, or who ought to hare been apprehend¬ 
ed, is under sentence of death ; or 

"With imprisonment of either description for a term 
which may extend to seven years, with or without fine, 
if the person in confinement, or who ought to have 
been apprehended, is subject, by a sentence of a Court 
of Justice, or by virtue of a commutation of such 
sentence, to transportation for life or penal servitude 
for life, or to transportation or penal servitude or im¬ 
prisonment for a term of ten years or upwards; or 
. With imprisonment of either description for a term 
which may extend to three years, or with fine, or with 
both, if the person in confinement, or who ought to 
have been apprehended, is subject by a sentence of a 
Court of Justice t<? imprisonment for a term not ex¬ 
ceeding ten years, for if the 'person was lawfully com¬ 
mitted to custody. Act IV of 1887. s. 2 .) 

223. Whoever being a public servant legally 
_ , bound as such public servant to keep 

finement negligent- mconnnem&nt any person charged with 
iy Buffered by a or convicted of any offence, (orlawfully 
commuted to eltody, sel Act tV of 
1867, ss. 1&2) negligently suffers such person toescape 
from confinement, shall be punished With simple im¬ 
prisonment fora term which may extend to two years, 
or with fine, or with both. 

■% 

' Convict warders are public servants within the meaning of this 
Section. (5 K. C. C. CR. 36.) 
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224. Whoever intentionally otiers any resistance 

„ ., , or illegal obstruction to the lawful 

struction by & per- apprehensionof himself for anyoffence 

sen to his lawful ( see £ ct IV of 1867. s. 1) with which 
(ipp rCD 6118 )OB t i * ^ "i i 4 i i i 

he is charged or of which he has been 
convicted, or escapes or attempts to escape from any 
custody in which he is lawfully detained for any such 
offence, shall be punished with imprisonment of cither 
description for a term which may extend to two years, 
or with fine, or with both. 

Explanation. —The punishment in thisSeetion is in 
addition to the punishment for which the person to be 
apprehended or detained in custody was liable for the 
offence with which he was charged, or of which, he 
was convicted. 

-'i 

Act IY of T867 has cleared away a good many difficulties which 
attended these Sections 221-225. It extends the meaning of the 
word offence to any thing made punishable by a special or local law, 
(s. 1 ) and renders escape from custody for default of giving security 
under Ohap. XIX of the Crim. P. CJ. punishable with one year** 
imprisonment, or fine, or both. (s. 3.) The introduction of the words 
>f lawfully committed to custody” in ss, 222 and 223, also meets the 
case of persons arrested on suspicion, e. g,, under Or. P. C. s. 101, 
though not actually charged with any specific offence, (see 1 R. C. C. 
Circ- 26.) But a person who has been acquitted of a charge on the 
ground of insanity, and confined in gaol under the order of Govern** 
ment, is not punishable under s. 224, if he escapes from custody, even 
though he is sane when he does so. (Pro. Mad. H.G. 25th Nov. 1862.) 
And this is still the law, though a gaoler who connived at his escape 
would now be punishable under a. 223, since, though not convicted of 
any offence, the person who escaped was lawfully committed tocuslody. 

One contingency however has been overlooked in framing Act IV 
df 1867, and that is the possibility of persons in India being charge- 
able only with offences punishable under the law of England, for 
instance, if a British sailor committed a murder on the high seas when 
he reached Madras, he would be punishable by the High Court for 
murder under the law of England, (see ante p. 8 , and note.) But in* 
asmuch as this is not any thing made punishable by the Coda* (*. 40 
ante P* 25) or by any special or local law as therein defined,)«»* 41 & 
42) a public servant could not be indicted under s. 241 for ormtting to 
apprehend him, nor could he, or any friend of his, be indicted under 
ss. 224 or 225 for resisting apprehension, nor could he be indicted 
under s. 216 for escaping from custody, nor could any one.be convict¬ 
ed under that section for harbouring him. Buf if he %e*e once appre¬ 
hended, any public servant who intentionally suffered him to escape* 
would be punishable under 9 , 222 as amended by Ab 4 IV of 1867 * s. 2 3 
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for then the prisoner would have been * c lawfully committed to cus¬ 
tody” 

Every person who escapes, or is rescued from lawful custody, may 
be pursued and retaken, in any place whether within or without the 
jurisdiction in which he was in custody, and all such measures may be 
adopted for his re-capture, and he may be so dealt with when re-taken, 
as on an original taking. (Cr. P C. ss. 112-113.) 

Any person who shall escape from lawful custody, or who shall be 
charged with any offence under s. 227 of the Indian Penal Code, or 
under s. 12 of Act XXIV of 1855 [relating to Penal Servitude ) may 
be tried either in the district where he is re-taken, or m that from 
which he escaped, or in that in which he was formerly tried- (Cr. P. 
C. s. 33, Act XVIII of 1862, s. 3 6.) 

Any sentence passed on an escaped couvict, either for the escape,* 
or for any other offence, may be ordered to take effect immediately, or 
at the expiration of the period of his former sentence. (Cr. P. 0. s. 47.) 


225. "Whoever intentionally offers any resistance 
„ . ’ or illegal obstruction to thelawful ap- 

etructiontotheiaw- prehension of any other person tor an 
fuiapprehension of offence, (see Act IV of 1867. s. 1) or 
rescues or attempts to rescue any other 
person from any custody in which, that person is law¬ 
fully detained for an offence, shall be punished with 
_ .. . imprisonment of either description for 

a term which may extend to two years, 
or with fine, or with both ; 


Or, if the person to be apprehended, or the person 
rescued or attempted to he rescued, is charged with 
or liable to be apprehended for an offence punishable 
with transportation for life or imprisonment for a 
term which may extend to ten years, shall be punish¬ 
ed with imprisonment of either description for a 
term which may extend to three years, and shall also 
be liable to fine ; 


Or, if the person to be apprehended or rescued, or 
attempted to be rescued, is charged with or liable to 
be apprehended for an offence punishable with death* 
shall he punished with imprisonment of either, de¬ 
scription for a term which may extend to seven years, 
and shall also be liable to fine ; 

Or, if the person to be apprehended or rescued, or 
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attempted to be rescued, is liable, under the sentence 
of a Court of Justice or by virtue of a commutation 
of such a sentence, to transportation for life, or to 
transportation, penal servitude, or imprisonment, for 
a term of ten years or upwards, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine ; 

Or, if the person to be apprehended or rescued, or 
attempted to be rescued, is under sentence of death, 
shall be punished with transportation for life or im- 
' prisonment of either description for a term not ex* 
ceeding ten years, and shall also be liable to fine. 

226. Whoever, having been lawfully transported, 
Unlawful return returns from such transportation, the 

from . transports- term of such transportation not having 
tion ' 1 expired, and his punishment not hav¬ 
ing been remitted, shall be punished with transporta¬ 
tion for life, and shall also be liable to fine, and to be 
imprisoned with rigorous imprisonment for a term 
not exceeding three years before he is so transported. 

To constitute this offence, it is essential that the convict should actu¬ 
ally have been sent to a penal settlement, and have returned before his 
sentence had expired or been remitted. "Where a prisoner had escaped 
from custody whilst on his way to undergo sentence of transporta¬ 
tion, it was held that he had committed an offence punishable under 
s. 224?, not under s. 220. (4 Mad. H* C. 152.) 

227. Whoever, having accepted any conditional 

* Tirifltiinn of non remission of punishment, knowingly 
aition of remission violates any condition on which such 
of punishment. remission was granted, shall be punish¬ 

ed with the -punishment to which he was originally 
sentenced, if he has already suffered no part of 
that punishment, and if he has suffered any part of 
that punishment, then with so much of that garnish¬ 
ment as he has not already suffered. 

Sec Cr. P. 0. s. 33 ante p. 169. 

228. Whoever intentionally offers ’lipy insult or 
intentional in- causes any iriterruption tO any public 

suits « itttemip. servant, while such , public servant is 
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servant°suting b in sitting in any stage of a judicial pro- 
»ny st*go of a ju- ceeding, shall be punished with simple 

cia proceeding, imprisonment for a term which may 

extend to six months, or with fine, which may extend 
to one thousand Rupees, or with both. 

8 ee Or* P. 0. s. 163, ante p. 125. 

The proceeding under s. 163 of the Cr, P. C. when resulting in a, 
.punishment under the above Section is a ** conviction upon trial” 
within the meaning of the Cr. P. C. s. 408, against which an appeal 
Iks. (4 Mad. H. C. 146.) See too In le Pollard. 2 LB, P. C. 1D6. 

Persons who are guilty of gross prevaiication in giving evidence 
before a Court of Justice, or of refusing or neglecting to return direct 
answers to questions, cannot be punished under this Section.*^ Bomb.* 
H. C. Cr. 6.7.) 

229. Whoever, by personation or otherwise, shall 
intentionally cause or knowingly suffer 
lonTMlLt himself to be returned, empanelled, or 
sworn as a juryman or assessor in any 
case in which he knows that he is not entitled by law 
to be so returned, empanelled, or sworn, or, knowing 
himself to have been so returned, empanelled, or 
sworn contrary to law, shall voluntarily serve on such- 
jury or as such assessor,shall be punished with impri¬ 
sonment of either description for a term which may 
extend to two yeaib, or with fine, or with bath. . 

Sbc as to the persons^ disqualified to serve aa Jurors or Asseasors* 
<0r. P. C. s. 334.) 

“Pleaders are not incapable of serving as Assessors or Jurors, but it te in¬ 
expedient that their names should be included in the collector's list of per¬ 
sons qualified to serve in those capacities, if a sufficient number of other 
persons are available.'* (Buies of Madras Sudder Court, 28th Apnl 1862.) 


CHAPTER XII. 

OF OFFENCES RELATING; TO COIN AND 
GOVERNMENT STAMPS. ' 

230. Coin is metal used as money* stamped and 
issued by the authority of some -Go¬ 
vernment in order to be so used. 

Coin stamped and issued by the authority of the 
<*»«■„ OA Queen > °r ty/J. 8 authorityof the Go- 
vernment of India, or of the Govern- 


Coin 
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rctent of any Presidency, or of any Government in 
the Queen's dominons, is the Queen’s coin. 

Illustrations. 

(a) Cowries are not coin. 

(b) Lumps of unstamped copper, though used as money, are not 
com. 

(c) Medals are not coin, inasmuch as they are not intended to bo 
used as money. 

(d) The coin denominated as the Company’s Rupee is the Queen’s 
coin. 

The definition of coin in this Section must he taken as limited to 
coin now in use. A Roman coin of {the time of Augustus is <c money 
stamped and issued by the authority of a Government in order to he 
, so used-’ 1 But I do not imagine that any indictment under s. 231 
could be maintained for counterfeiting such a coin, which could only be 
saleable as a curiosity, and would not pass any where as money. 

231, Whoever counterfeits or knowingly per¬ 
forms any part of tho- process of 
• Coi n C ° UIlt6rfeitin2 counterfeiting coin, shall be punished 
with imprisonment of either descrip¬ 
tion for a term which may extend to seven years, 
and shall also be liable to fine. 

Explanation .—A person commits this offence, wlio, 
intending to practise deception, or knowing it to be 
likely that deception will thereby be practised, causes 
a genuine coin to appear like a different coin. 

The word “counterfeit” as used in this Code is defined by s. 28 to 
involve an intention by means of that resemblance to praotise decep¬ 
tion, or a knowledge that it is likely that deception will thereby be 
practised. And such an intention or knowledge will always be infer¬ 
red from the mere fact of counterfeiting unless under circumstances 
which conclusively negative it. Such circumstances must be so rare 
that It is unnecessary to imagine iustances. 

The same definition provides that it i$ not essential to counter¬ 
feiting that the imitation should be exact. And this provision is of 
course peculiarly necessary in this country, where the ignorance of the 
people might enable even a clumsy imitation to prove successful, while 
the low state of coining science readers it probable that no counterfeit 
will be minutely accurate. Accordingly, a trifling variation from the 
real coin in the inscription, effigies, orjarms was held under the come* 
ponding English Statute not to remove the offence out of the Statute. 
/{See Beg. n, Robinson, 34 L. J. MC. 176,) And so it wan held in 
another case, where the ingenious devioe was adopted of making coins 
without any impression whatever, in imitation of IfcO'smooth worn 
money then in circulation, (Arch. 641-2.) But it will J&U1 be neces¬ 
sary to show that the article produced, or partly produced was a counter- 

* 
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feit; that is, that it was such a resemblance as might be received as 
the coin for which it was intended to pass, by persons using the 
caution customary in taking money. This caution of coursB will vary 
according lo the class of persons among whom it may be supposed 
that it was intended to pass. Accordingly, where the prisoner had 
counterfeited the resemblance of a half-guinea upon a piece of gold 
previously hammered, but it was not round, nor would it pass in the 
condition in which it then was, the judges held the offence to be 
incomplete. fArch. 641), nor is a mere medal counterfeit coin, 
though fraudulently repi esented to an ignorant person as being money. 
(Buluigs of Mad. H< Ct. 1864 on s. 240.) 

The absence of apparent resemblance may possibly arise merely from 
the process being imperfectly carried out- if that be so, there will 
still be an offence under this section. And even if the metal in which 
the counterfeit was made was completely different from that of the coic 
represented, it would still be a question of fact, whether this differ¬ 
ence did not arise merely from the manufacture having been inter¬ 
rupted in an early stage. Copper or lead may be washed over so as 
afterwards to bear a sufficiently strong resemblance to silver or gold. 
But I conceive that no conviction could be supported where it was 
plain that the thing actually made was never intended to result in a 
coin, but was merely an experiment as a step towards future produc¬ 
tive efforts. 

It is seldom possible, and never necessary, to show that the defend¬ 
ant has been caught in the act of counterfeiting. The act will gene¬ 
rally have to be inferred, from such evidence as the possession of tools, 
dies, or metal necessary for the purpose $ or from finding some corns 
finished, and others unfinished, or different coins in a different state 
of completion. (Arch. 641.) The mere possession of counterfeit coin 
by a person who has had nothing to do with its manufacture may be 
an offence under subsequent sections, (237-243) but is not punish¬ 
able under s. 231. 

The offence constituted by this section consists in the fact of the 
counterfeiting. It is not necessary to show that the coins were uttered, 
or that there was any attempt to utter them- (Arch. 642.) 

232. Whoever counterfeits or knowingly' per¬ 

forms any part of the process of 
the C Queen’a*'omf counterfeiting .the Queen’s coin, shall 
be punished with transportation for 
life, or with imprisonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine. 

233. Whoever makes or mends, or performs any 

Making or sell- P art .° f th ® Process of making Ot 
ing instrument for mending, or buys, sells, or disposes of, 
eonnterfeitingooin. any die or instrument, for the purpose 
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of being used, or knowing or having reason to believe 
that it is intended to he used, (or the purpose of 
counterfeiting coin, shall be punished with imprison¬ 
ment of either description for a tenn which may 
extend, to three years, and shall also he liable to 
fine. 

ThisVnd similar sections in«3t be taken as subject to fc*. ifi and 7£>, 
wbich prevent an act being criminal if done by a person who is, or 
supposes himself to be justified in the act. Therefore if a die-sinker 
were to bapplied to for (he purpose of making coining moulds, and 
were in concert with the police to proceed with the task for the pur¬ 
pose of bringing the coiners to detection, this would not be a criminal 
pet, [Arch. 665.) And so possession of coining tools, or counterfeit 
coin by a person entitled to retain them, as for instance a policeman, 
is no offence, 

234. Whoever makes or mends, or performs any 

„ ,. part of the process of making or mend- 

ing instrument ing ?> or buys, sells, or disposes of, any 
for counterfeiting di e or instrument, for the purpose of 
being used, or knowing or having rea¬ 
son to believe that it is intended to be used, for the 
purpose of counterfeiting the Queen’s coin, shall bo 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 

235. Whoever is in possession of any instrument 

Possession of in- WtWM of Using 

abrument or mate- the same tor counterfeiting com, or 
£iw. f of usfog p 4« knowing or haying reason to believe 
same for counter- that the same, is intended to bo uspd 
fsiting "cow. for that purpose, shall bo punished 

with imprisonment of either description for a term 
which may, extend to three years, and shall also be 
liable to fine : and if the coin to bo counterfeited w 
the Queen’s coin, shall be punished with imprison¬ 
ment of either description for a term which may ex¬ 
tend to ten years, and shall also be liable to fine." 

Coining instruments or materials will be in a man's possession 
whan they are in any box or place which is under his Control, • and 
whether they are used for his benefit or not, provided it'is Shewn that 
he is-fWrare of. their existence and character.. Asd the same article 
majr bei#!4bojp>^ acting in con- 
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«sert, and each of them have a guilty knowledge of the character and 
existence of the thing in question* 

In one case, a prisoner named Weeks was indicted with four others 
for having unlawfully in their custody and possession a coining mould. 
It appeared that the police entered the prisoner’s house in his absence, 
and there found the other prisoners, two of whom attacked the police, 
while the two others, one of whom was the wife of Weeks, snatched up 
something from the table, and threw it into the fire. This was found 
to be the coining mould which formed the subject of the indictment. 
Other implements and materials suitable for making moulds were found 
in other parts of the house. The prisoner came back to the house after 
the capture was made. It was proved that he had passed off a bad 
half crown thirteen 1 days before. The Jury found We eft guilty, and 
the Court affirmed the conviction, saying 

(t Wb are all of opinion that there was sufficient evidence to be left to the" 
Jury on the charge of felony. In order to prove the guilty knowledge, evi¬ 
dence was admissible of other substantive felonies committed by the pri¬ 
soner, 7 * (Reg. v. Weeks. 30 3j. J. M C-141. L & C. 18.) 

The u other*substantive felonies” which are admissible to prove 
guilty knowledge, must of course be crimes of a similar character, and 
not too remote in point of time. The fact that a man has committed 
a lobloery is no ptoof that he is a coiner, though the tact that he has 
passed off a leaden rupee a few days previously would be. Nor would 
the circumstance that a man had passed off a false rupee a year ago be 
any evidence that another now found in his possession was known to 
be counterfeit. For any man through whose hands money passes, 
might meet with such accidents at such distances of time. 

236. Whoever, being within British India, abets 
Abetting in in- the counterfeiting of coinLout of British 

dia the counter- India, shall be punished in the same 
feiting out of in.- marmer as if he abetted the counterfeit- 
!a ° A ing of such coin within British India. 

237. Whoever imports into British India, or ex~ 

ports therefrom, any counterfeit Coin, 
ofoSerfLtTin! knowing or having reason to believe 
that the same is counterfeit, shall be 
punished with imprisonment of either description for 
a term which may. extend to three years, and shall 
also he liable to fine. 

238. Whoever imports into British India, or ex- 
import or exporb P or . ts therefrom, any counterfeit coin 

of counterfeit of which he knows or has reason to be- 
the Queen’s com. be, V e f 0 be a counterfeit of the Queen’s 

coin, shall be punished with transportation for life, 
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or with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable to fine. 


Delivery to ano¬ 
ther of com* pos¬ 
sessed with the 
knowledge that it 
is counterfeit. 


239. "Whoever, having any counterfeit coin which 
at the time when he became possessed 
of it he knew to be counterfeit, frau¬ 
dulently or with intent that fraud may 
be committed, delivers the same to any 
person, or attempts to induce any per¬ 
son to receive it, shall be punished with imprison¬ 
ment of either description for a term which may ox- 
'tend to five years, and shall also be liable to fine. 

240. Whoever, having any counterfeit coin which 
is a counterfeit of the Queen’s coin, 
and which at the time when ho became 
possessed of it he knew to he a coun¬ 
terfeit of the Queen’s coin, fraudulent¬ 
ly or with intent that fraud may be 

committed, delivers the same to any person, or at¬ 
tempts to induce any person to receive it, shall bo 
punished with imprisonment of either description for 
a term which may extend to ten years, and shall also 
be liable to fine. 


Delivery of 
Queen’s coin, pos¬ 
sessed wibh. the 
knowledge that it 
is counterfeit* 


241. Whoever delivers to any other person as 

— Delivery to ano- S enuinc > or attempts to induce any 
tiier of com as g«- other person to receive as genuine any 
art'th£ counterfeit coin which he knows to be 
deliverer did not counterfeit, but which he did not know 
tfrfel* 40 U C ° UD " to be counterfeit at the time when he 
took it into his possession, shall be 
punished with imprisonment of either description for 
a term which may .extend to two years, or with fine 
to, an amount which may extend to ten times the 
value of the coin counterfeited, or with both. 

Illustration* 


A, a coiner, delivers counterfeit Company’s Rupees to Jai* accomplice 
for the purpose of uttering them. B sells the Bupoe* to 0, smother 
rwerer, who buys them knowing them to be oouoterelt. 0- pays away 
thia Rupees for goods to D, who receives them mot knowing them to 
ha cWmterfeit. JD, after receiving the Rupees, discovers that they are 
courit&Hw, and 1 pays them away as if they W ar * 1 good. Here D is 
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punishable only under this section, but B and C are punishable under 
section 239 or 240 as the case may be. 

242. Whoever, fraudulently or with intent that 

Possession of f rau< l may be committed, is in posses- 

counterfeiteoin by sion of counterfeit coin, having known 

tebTeStetat at the time when became possess- 
■when he became ed thereof that SUCh coin was counter- 
possessed thereof. f e j^ shall be punished with imprison¬ 
ment of either description for a term which may ex¬ 
tend to three years, and shall also be liable to fine. 

243. Whoever, fraudulently or with intent that 

„ fraud may be committed, is in posses-" 
■Queen’s com by a sion oi counterfeitcoin, which isa coun - 
person who knew terfeit of the Queen’s coin, having 
when he became known. at the time when he became 
possessed thereof, possessed of it that it was counterfeit, 
shall be punished with, imprisonment of either de¬ 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 

There are three classes of offences created by ss. 239'243. First, 
passing off coin known from the first to be counterfeit. Secondly, 
passing off such coin which was for die first time discovered to be 
counterfeit after its receipt. Third ly,»eing in wrongful possession of 
coin known all along to have been counterfeit. Further sub-divisions 
of classes first and third arise, accorcjfng as the counterfeit com is the 
Queen's or otherwise. 

Guilty knowledge is generally a matter of circumstantial evidence- 
The possession of other pieces of base coin, whether of the same or 
a different description, or the fact that base coin ha3 been passed off by 
the same defendant at other times, either before or after the offence 
charged in the indictment, will be evidence of such a guilty knowledge. 
(Arch. 493, 650.) And so it would be where the facts of the case 
showed a desire for concealment; as for instance, if it were shown that 
the defendant had employed a third person to make a purchase for 
him, without any apparent cause. 

If coin is delivered to a person for the purpose of fraud, it is un¬ 
necessary to show that there was an intention to defraud the persoplo 
whom they are delivered. And even if the intention were negatived 
the offence would still be the same. For instance, an offence would be 
committed under ss. 239 and 240, if it were delivered to an accomplice 
or an innocent person for the purpose of being passed off at once. Nor 
is it necessary that there should be any legal obligation to pay the 
person upon whom the money was passed off- Hence the giving of a 
counterfeit coin to a woman as the price of connection with her was 

23 



178 


FRAUDS UPON C OIN. 


held to be indictable. (Arch. 650.) And the offence is complete, 
even though the person to whom the coin was tendered refused to re¬ 
ceive it. (Ibid.) 

The mere possession of counterfeit coin is an offence under tss, 242, 
243, even though no attempt is made to pass it off, provided it can be 
shown that they were kept for a fraudulent purpose, ami were origi¬ 
nally obtained wiih a guilty knowledge. The mere fact of a single base 
coin being found in a party’s possession would not, without further 
evidence, be sufficient to create a presumption that he knew it to be 
counteifeit when he obtained it, and intended to make a fraudulent use 
of it. But where a considerable number of base coins is found in any 
man’s possession, the presumption of guilt would be sufficient to make 
a conviction lawful, unless the possesaion.could in some manner be ex¬ 
plained or accounted for- 

A coin will be in a man’s possession when it is in any box or place, 
which is under hi3 control, and whether it is used for his benefit or 
not, provided it is shown that he is aware of its existence and charac¬ 
ter. And the same article may be in the possession of several persons, 
if they are acting in conceit, and each of them have* a guilty know¬ 
ledge of the existence and character of the thing in question. (Arch, 
653. Ante . p. 174.) 

244. Whoever, being employed in any mint law- 
peiaon employed Jnlly established in British India, doos 
in a mint causing any act, or omits what he is legally 
ferent° wwgh/or hound to do, with the intention of 
composition from causing any coin issued from that mint 
xfi y aw. ]j e 0 f a different weight or composi¬ 
tion from the weight or composition fixed by law, 
shall be punished with imprisonment of either de¬ 
scription for a term which may extend to seven years, 
and shall bo also be liable to fine. 

2-45. Whoever, without lawful authority, takes 

Unlawfully tak- ? u l°f W lawfully established 

ing from a mint m British India, any coining tool or 
Btntment nlns instrument, shall be punished with im¬ 
prisonment of either description for a 
term which may extend to seven years, and shall also 
be liable to fine. 

246. Whoever fraudulently or dishonestly per- 
*&M? du } en -}%P' ^ orras on any coin any operation which 
nrlSft/wiS* diminishes the weight or altors the 
or composition of that coin, shall be pun 
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composition of any ished with imprisonment of either de- 
CJ “* scription for a term which may extend 

to three years, and shall also be liable to fine. 

Explanation .—A person who scoops out part of the 
coin, and puts anything else into the cavity, alters the 
composition of that coin. 


247. Whoever, fraudulently or dishonestly per- 
, , .. form on any of the Queen’s coin any 
dishonestly dimiu- op eration which diminishes the weight 
or il StenuJ ei fhe or a ^ ers the composition of that coin, 
composition of the shall be punished with imprisonment. 
Queen’s com. 0 f either description for a term which 
may extend to seven years, and shall also be liable to 
fine. 


248. Whoever, performs on any coin anyo pera- 
Altenng appear- tio . n which alters the appearance of the 


ance of any coin 
with intent that it 
shall pass as a coin 
of different des~ 
eription. 


coin, with the intention that the said 
coin shall pass as a coin of a different 
description, shall be punished with 
imprisonment of either description for 


a term which may extend to three years, and shall 
also be liable to fine. 


249. Whoever, performs on any of the Queen’s 

... . coin any operation which alters the 

ance of the Queen’s appearance ot that coin with the m- 
coin with, intent Mention that the said coin shall pass as 

as a coin of a dif- a coin of a different description, sliafl 
ferent description, punished with imprisonment of 

either description for a term which may extend 
to seven years, and shall also be liable to fine. 

250, Whoever, having coin in his possession with 

. respect to which the offence defined 

other U o“wiiS in Sections 246 or 248 has been com- 

sessea with the mitted, and having known, at the time 
is*altered*, 4 ** 14 when he became possessed of such coin 
that such offence had been committed 
with respect to it, fraudulently or with intent that 
fraud may be committed, delivers such coin to any 
other person, or attempts to induce any other per-' 
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son to receive the same, shall be punished with im¬ 
prisonment of either description for a term which may 
extend to five years, and shall also be liable to lino. 


251. Whoever, having coin in his possession 
with respect to which the offence du- 
QttaeaWin poe- fi ned * n Sections 247 or 240 has been 
eessed witii the committed, and having known at the 
iTXre!. 6 that lt time when he became possessed of 
such com that such offence had been 
committed with respect to it, fraudulently or with 
-intent that fraud may be committed, delivers ^uch 
coin to any other person, or attempts to induce any 
other person to receive the same, shall be punished 
with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable to fine. 


152. Whoever, fraudulently or with intent that 
Possession o£ ai- fraud ma y bo committed, is in posses- 
fered coin by a sion of coin with respect to which the 
ir r to°M h0 aiteTea offence defined in either of the Sections 
when he became 246 or 248 has been committed, hav- 

possessed thereof. ing known ^ ^ ^ of beC(jming 

possessed thereof that such offence had been com¬ 
mitted with respect to such coin, shall be punished 
.with imprisonment of either description for a term 
which may extend to three years, and shall also bo 
liable to fine. 


253. Whoever, fraudulently or with intent tha t 
fraud may be committed, is in posses¬ 
sion of coin with respect to which the 
offence defined in either of the Sec¬ 
tions 247 or 249 has been committed, 
having known at the time of becom¬ 
ing possessed thereof that such offence had been com¬ 
mitted with the respect to such coin, shall be punished 
Mth imprisonment of either description for a tefm 
which may extend to five years, and shall also be 
habfei fcaine. 


Possession of 
Queen's com by a 
person who knew 
it bo be altered 
when he became 
possessed thereof. 
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254. Whoever, delivers to any other person as 

genuine, or as a coin of a different de- 
anotWoYcom m scription from what it is, or attempts 
genuine, which, to induce any person to receive as 
ed, the deliverer genuine or as a different com from 
he d aitered ffl0W t0 w ^ a t it is, any coin in respect of which 
he knows that any such operation as 
that mentioned in Sections 246, 247, 248, or 249, 
has been performed, but in respect of which he did 
not, at the time when he took it into his possession, 
know that such operation had been performed, shall 
be punished with imprisonment of either description, 
for a term which may extend to two years, or with 
fine to an amount which may extend to ten times 
the value of the coin for which the altered coin is 
passed or attempted to be passed, 

255. Whoever, counterfeits, or knowingly per- 

_ . . forms any part of the process of coun- 

a Government terieitmg, any stamp issued by Go- 
stamp. vernment for the purpose of revenue, 

shall be punished with transportation for life, or with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 


Explanation .—A person commits this offence who 
counterfeits by causing a genuine stamp of one de¬ 
nomination to appear like a genuine stamp of a dif¬ 
ferent denomination. 


256 . Whoever, has in his possession any instru- 
Having posses ment or material for the purpose of 
aion o£ an mstru- being used, or knowing or having rea- 
'purpose son to believe that it is intended to be 
of counterfeiting used, for the purpose of counterfeiting 
*tamp? 0TCrnment any stamp issued by Government for 
the purpose of revenue, shall be pun¬ 
ished with imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine. 


257. Whoever, makes, or performs any part of 
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tlio process of making, or buys, or 
iSSfofihe sells, or disposes of, any instrument 
varpo«tj of couu- for tho purpose of being used, or know* 
vernment in g or baying reason to believe that it 

is intended to be used, for the purpose 
of counterfeiting any stamp issued by Government 
for the purpose of revenue, shall bo punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 


258. Whoever*, sells, or offers for sale, any stamp 
« Me of counter _ which he knows or has reason to be- 
f«it Government lieve to bo a counterfeit of any stamp 
Btamp ’ issued by Government for the purpose 

of revenue, shall be punished' with imprisonment of 
either description for a term which may extend to 
seven years, and shall also bo liable to fine. 


259, Whoever, has in his possession any stamp 
Having poBseB- w hi°h he knows to be a counterfeit of 

siou of a counter- any stamp issued by Government for 
I^mn Govevnuieut the purpose of revenue, intending to 
use ordispose oi tho sameas a genuine 
stamp, or in order that it may bo used as a genuine 
stamp, shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

260, Whoever, uses as genuine any stamp, know- 

Usirtg’ as geuu- to he a counterfeit of any stamp 

ino a Government issued by Government for tho purpose 
t^untertotT *° of revenue, shall be punished with im¬ 
prisonment of either description for a 
term which may extnd to seven years, or with fine, 
or with both. 


261. Whoever, fraudulently or with intent to 
Effacing any cause loss to the Government, remotes 
SJytSSS 1 : or e ^ aces ** r . oin an y substance bearing 
OwnquneQt stamp, any stamp issued by Government for 
Ta3iiSS'JtS£ purpose of revenue, any writing 
used for it, with ia-‘ or document for wljich such Btamp has 
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tent t» cause loss been used, or removes from any writ- 
ing or document a stamp which has 
been used for such writing or document, in order 
that such stamp may be used for a different writing 
or document, shall be punished with imprisonment of 
either description for a term which may extend to 
three years, or with fine, or with both. 

The intention with which the acts named in the above section are 
done, may be either fraudulent generally, or with a special view to 
cause loss to Government. And therefore a conviction would be good 
where the intention of the act was merely to efface a document with 
a view injuriously ta effect the rights of another person. No inten¬ 
tion to cause loss to Government can be assumed unless it is shown^ 
or may be inferred, that the intention of the party was to use the 
stamp as a stamp a second time. And therefore no conviction could 
be supported, if the object of removing writing from a stamped paper 
was merely to write upon the blank space som ething which required 
no stamp. * 

262. Whoever, fraudulently or with intent to 

__. _ cause loss to the Government, uses 

tncntstampknowu for any purpose a stamp issued by 
to have been be- Government for the purpose of re- 

fore used. i-ti i i i 

venue, which he knows to have been 
before used, shall be punished with imprisonment of 
either descriptibn for a term which may extend to 
two years, or with fine, or with both. 

263. Whoever, fraudulently or with intent to 

Erasure of mark tause loss to Government, erases or ‘ 
denotingthatatamp removes from a stamp issued by Go- 
baa been wed, vernment for the purpose of revenue, 
any mark put or impressed upon such stamp foK the 
purpose of denoting that the same has been used, 
or knowingly has in his possession, or sells or dis¬ 
poses of, any such stamp from which such mark has 
been erased or removed, or sells or disposes of any 
such stamp which he knows to have been used, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine or with both. 
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CHAPTER XIII. 

OF OFFENCES RELATING TO WEIGHTS 
AND MEASURES. 


264. Whoever, fraudulently uses any instrument 
_ , , . for weighing which he knows to be 

of false instrument false, snail be punished with imprison- 
for weighing. ment of either description for a term 
which may extend to one year, or with fine, or with 
both. 

The instrument used must not only be known to be false, but must 
also be fraudulently so used ; that is, it must be used for the purpose 
of passing off short weight upon persons who are entitled to full 
weight. 


In general the *mere possession of a false balance, which is use 1 a« a 
true one, will be sufficient evidence of a fraudulent intention. u The 
intention, however, must be alleged in laying the charge, though it 
may be a matter of inference only, from the fact of the possesaion, and 
the attending circumstances as manifesting the purpose, and the infer¬ 
ence may of course be rebutted- But where the incorrectness of the 
scale is visible, and there is no attempt to cover or conceal it, there can 
be no ground for imputing fraud from that defect alone; the circum¬ 
stances negative the intention of fraud, and no charge would lie against 
the party using such a balance.” (2nd Report 1847. ss. 220 Sc 221.) 


265. Whoever, fraudulently uses any false weight 

Fraudulent use or false measure of length or capacity, 
ot false weight or or fraudulently uses any weight or any 
measure. measure of length or capacity as a dif¬ 

ferent weight or measure from what it is, shall be 
punished with imprisonment of either description for 
a term which may extend to one year, or with fine 
or with both. 


266. Whoever, is in possession of any instrument 

Being in posses- for weighing, or of any weight, or of 
sion of false weights any measure of length or capacity, 
or measures. which he knows to bo false, and in¬ 
tending that the same may be fraudulently used, 
shall be punished with imprisonment of either de¬ 
scription for a term which may extend to one year. 
Or. with fine, or yrith both, 

$67,', "Whoever wakes, sells, or disposes of, any iu- 



OFFENCES RELATING TO PUBLIC CONVENIENCE. 1,85 

Making or selling strum ent for weighing, or any weight, 
false weights or or any measure of length or capacity 
meaButes which he knows to be false, in order 

that the same may he used as true, or knowing that 
the same is likely to be used as true, shall be punish¬ 
ed with imprisonment of either description for a term 
which may extend to one year, or with fine, or with 
both. 


CHAPTER XIV. 

OF OFFENCES AFFECTING THE PUBLIC* 
HEALTH, SAFETY, CONVENIENCE, 
DECENCY, AND MOEALS. 

268. A person is guilty of a public nuisance, who 

„ . does any act, or is guilty of an illegal 

omission, which causes any common, 
injury, danger, or annoyauce to the public or to the 
people in general who dwell or occupy property in 
the vicinity, or which must necessarily cause injuiy, 
obstruction, danger, or annoyance to persons who 
may have occasion to use any public right. 

A common nuisance is not excused on the ground 
that it causes some convenience or advantage. 

Nuisances are of two soits, Public and Private, Those which only 
affect individuals cannot he made the subject of an indictment, but 
may be the ground of a Civil action for damages. Accordingly, 

*' 'Where upon an indictment against a tinman, for the noise made by him 
in carrying on bis trade, it appealed m evidence, that the noise only affect- 
ed the inhabitants of three sets of chambers in Cliffords's Inn, and that by 
shutting the windows the noise was m a great measure prevented, 1 $ was 
ruled by Lord Kllenbrough, CL J. that the' indictment could not be sustain¬ 
ed, as the annoyance was, if any thing, a private nuisance.” (I Russ*. 4JJ6,) 

On the other hand a public nuisance, which affehts^all equally, can 
only be the subject of an indictment, for otherwise a party might be 
ruined by a million suits ; (1 Ttuss. 435, Winterbottom v. Derby. 2 L3L 
Ex. 3 16 ) but even then a private individual may sue for any especial 
damage lie has suffered. 3?or instance, a man may be indicted for digging 
a hole in a high road, and sued by a party who has fallen into it, and 
broken his leg. (Ibid.) 

, general it may be laid down, that anything which seriously ef¬ 
fects the health, comfort, safety or morals of the community, may be 

24 
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indicted os a public nuisance. For instance, keeping filth upon pro* 
raises, (Atty. Genl. v. Bradford Canal 2 L. R. Eq> 71) or exercising 
offensive trades, which destroy the purity of the air ; keeping a savage 
bull in afield through which there is a footway ; keeping ferocious 
dogs unmuzzled; bringing a horse diseased with glanders into a 
public place, to the danger of infecting the Queen’s subject; expos¬ 
ing a child infected with small pox in the public streets; (1 Russ* 
435, Arch. 79S,) keeping gunpowder, naphtha, or similar inflammable 
substances, in such large quantities ns to be dangerous to life and 
property; (Hepburn v. Lot dan 34 L J. Ch. 2113, Reg. v. luster. 28 
L. J. Ad 0- 19fi. D & B. 209, See as to gunpowder, Art XVIII of 184*1* 
s. 2 and Act XXVIII of 1R57, s. 7,) keeping brothels (See Reg. u, 
Stannard 33 LJ. ML C. 61. L & C. 349. Reg.v. liice 1 L R Cb\ 21) 
. and common gambling bouses ; (1 Russ. 443) brick burning when 
r Carried'on in such a manner as to be geneially noxious or offensive to 
the neighbourhood. (Bamford v. Tmnley 31 L J. Q B, 289, 3 R 35c S. 
62. Wanatead t. Hill, 32 L J. M C. 135. 13 C B. N 8. 479.) 


It has been ruled that where a noxious trade or other nuisance 


is established at such a distance as to be inoffensive *o any one, and 
afterwards persons choose to build houses, or make roads, near it, no 
indictment can be brought, for the trade, &c- } was legal before the 
building of the house; or construction ot the road. (12 Mod. 342 R, v . 
Cross 2 C & F. 483,) But this position is doubted in Archbold, (769,) 
and I would submit with justice. Otherwise the result would be* 
that a party, by doing that which could not be prevented at the time, 
might maintain a desert aioumi him for ev<% to the injury of public 
and private interests. The uoctrme has also, been expressly denied in 
the case of a civil action by an individual, which would lure been a 
stronger case for exemption. (Elhntsnn v. Feetham, 2 Ring N. 0* 
134. Bliss v Hall, 4 Bing. N. C. 183.) Undci s. 208 the only question 
would be, whethei the act done was in fact injurious or annoying to 
the public.^ But where a highway is dedicated to the public, with 
eh obstruction upon it, which would be a nuisance if subsequently 
greeted, the public must take the road with its acompanying in* 
convenience, and there is no remedy at law. (Wisher ». Prowse 31 
LJ. QB* 212. 2 B & 8. 770 and see Robbins v* Jones 33 LJ. CP. 
1. 15 CB< INS. 221.) In such a case, the act done did not, when it 
was done, cause any injury to the public, who had no right over the 
ground. 

Nor is a party allowed to say, that the smells, &c., were so bad 
before he came there, that he has added nothing perceptible io^ba 
annoyance. Where such a defence was set up, Abbott, 0. J. e*id, 


H It is not necessary that a ptiblio nuisance shovild be injurious to health; 
if there be smells offensive to the senses that is enough, as the neSghbouN 
hood lias a right to freah and pure air. It has been provedtb*ft ebUmber of 
Other offensive trades are earned on near this place, but the prewmoe of ether 
eapisanoes will not justify any one of them j or the more nuisance* the** 
ware, the more freed they would be. However, one is not the less subject to 
^-^ution, because others are culpable,” (1 Russ. 43?, Croesley «. Lkb. 
7 i Lambert. 8 LR. Bq. 46&' see also 1,278.) 

* pkft£ a ttf shear that 
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however undoubted a nukance he may be to some, he is conferring 
a more than proportionate benefit upon the entire community ; for, as 
the Court of Queen’s Bench observed in such a case. 

*< No greater evil can be conceived than the encouragement of capitalists 
and adventurers to interfere with known public rights, trom motives of per¬ 
sonal interest, on the speculation that the changes made maybe reudere4 
lawful, by ultimately being thought to supply the public with something 
butter than what they actually enjoy '* (Rex. u. Waid. 4 A. & E 404. 
Stookporfc Water Works ^Co. v Potter. 31 LJ. Ex. 9 7 H & N. 160. 
Spokes v. Banbury 1 LR. Eq. 42.) 

Nor is it a defence that the act is in itself a lawful one, and 
that it was. done upon the defendant’s own land, and in a convenient 
place for the purpose, if in fact it amounts to a nuisance. (Cavey v> 
Lidbetter. 32 L J. C P. 104.13 0 B. N S. s. 470.) 

Nor, finally, can any length of time be held to justify a nuisance, 
for the lapse of ages cannot authorise a inan to poison his fellow-sub-'" 
jects. (1 Russ. 438. 456. Stockport Water Works Co, v . Potter, 
ub. sub.) 

Sometimes the Legislature authorises an act which would otherwise 
be a nuisance. • In such cases of course no indictment will lie. But 
an injury caused by an excess of the statutoiy power, or by its negli* 
gent exercise, will still be punishable, (llpg* v. Bradford Nav. Co. 
34 LJ. QB. 191.) 

Powers of directing the removal of nuisances, and of imposing sum¬ 
mary penalties for disobedience to such orders, are also given by Act 
XIV of 1851), for the conservancy and improvement of the Presidency 
Towns, and by the Cr. P. C. s. 308. 

All offences under this chapter except those specified in ss. 280*and 
2 81 may be disposed of summarily by a Magistrate of Police 
Calcutta, and punished in the manner provided by the Penal Code* 
But be cannot inflict imprisonment exceeding 6 months, orfioe exceeds 
ing two hundred rupees, or both* And he may commit to the High 
Court if lie thinks fit* (Act XXI of 1864, s. 1. extended to Madras 
under s, 6. by order of Government, June 21, 1864 ) 

Nuisances punishable under the Penal Code may still be made 
the subjeot of civil action, before or without prosecution. (L Bomb. 
H. C. 2.) 

269. W hoever unlawfully or negligently does any 

act which is, and which he knows or 
SSSSSwS: ba> reason to. believe to be, likely to 
twn of any disease spread, the infection of my disease 
dangerous to uie. dangerous to life, shall be punished 

with imprisonment of either description for a term 
'which may extend to six months, or with fine, or with 
both. 

", this Section ii will be possible to* arrest and punish persona 

|u> under the influence of infectious disordeis* tor the pur-* 
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pose of exciting public commiseration. A more valuable application 
of the same section woulti be to employ it in the Checking of a disease, 
as loathsome as it is dangerous, which springs from promiscuous 
prostitution. The act of inoculation, if done boti&Jidr a* a preventive 
against small-pox, would not be punishable under this s<ction. &ee sa„ 
81 & 87 to 92. 

270. Whoever malignantly does any act which is, 

and which he knows or has reason to 
Mai’gnant act Relieve to be, likely to spread th i* infee- 
infection of uny tion of any disease dangerous to life, 
totiTe! daDeeiuus shall be punished with imprisonment 
of either description lor a term which 
may extend to two years, or with fine, or with both. 

271. Whoever knowingly disobeys any rule made 

and promulgated by the Government 

aqliarantiua°ruiet of India, or by any Government, for 
putting any vessel into a state of 
quarantine, or for regulating the intercourse of vessels 
in a state of quarantine with the shore or with other 
vessels, or for regulating the intercourse between 
places where an infectious disease prevails and other 
places, shall be punished with imprisonment of cither 
description for a term which may extend to six 
months, or with fine, or with both, 

272. Whoever adulterates any article of food or 

Adulteration of drink > 80 aS to niak ° SUch ^ide 

food or drink winch noxious as food or drink, intending 
iaintended tor sale. se ll such article as food, or driuk, 

or knowing it to be likely that the same will be sold 
as food or drink, shall be punished with imprison¬ 
ment of either description for a term which may ex¬ 
tend to six months, or with fine which may extend 
to one thousand Rupees, or with both. ^ 

273. Whoever sells, or offers or exposes for side, 

as food or drink, any article which 
w or drink? lons has been rendered or has become nox¬ 
ious, or is in a state unfit : for food or 
drink, knowing or having reason to believe that the 
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which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

The adulteration mentioned in the two preceding sections must be 
such as renders it injurious to health. Mixing watei with milk, 
sloe leaves with tea, or chicory with coffee would not be punishable. 

It would be otheiwise with such compounds as beer doctoied with 
strychnine, spints mixed with vitriol, cakes coated with red lead, 
and such like poisonous compounds. Wheie the person charged is him¬ 
self the party who has directed the adulteration, the fact that the arti¬ 
cle has been sold, or was manufactured for sale, will be sufficient to 
warrant a conviction. On the other hand where the paity is merely 
the vendor of that which has been manufactured by others, some fur¬ 
ther evidence will be necessary, m order to show that he knew not only 
that tlieie was some adulteration, but also what was the extent, and^ * 
probable consequence of that adulteration. It must be lemembered 
that m most cases there are some recognised mode of adulterating 
particular articles of food, which are perfectly well known to the trade* 
and theiefore where it is shown that the vendor knew that the article 
was in fact adutterated, it will in most cases be no very unsafe pie- 
sumption that he had reason to know what the character of the adulter¬ 
ation was. The knowledge of the adulteration will seldom be capable 
of direct proof. Where the aiticle is in fact adulteiated, and where it 
is shown that the vendor purchased it at a price below that for which 
the genuine article could be procured, such knowledge may safely be 
inferred* The presumption would be strengthened if it could be shown 
that the vendor had seveial articles cf the same species on hand, at 
different prices, some adulterated and some not, or adulterated to dif¬ 
ferent degrees. 

Little difficulty can ever he felt where the bad quality of the article 
arises, not from any adulteration which might possibly escape notice, 
but from its own intrinsic defects. As for instance, where unBOund 
meat is sold* And, even though the defect has escaped the notice of 
the purchaser, it must be remembered that the seller has generally such 
an accurate knowledge of the qualities of his ware, and of the previous 
history of each particular article, as renders it very unlikely that he 
could be ignorant of any fault of a glaring character. 

274. Whoever adulterates any drug or medical 
preparation in such a manner as to 
dru^ ultwati<m o£ lessen the efficacy or change.the ©per- 
•ation of such drug or medical prepa¬ 
ration, ox to make it noxious, intending that it shall 
foe sold or used for, or knowing it to be likely that it 
■will be sold or used for any medicinal purpose, as if 
it bad not undergone such adulteration, shall be pun¬ 
ished with imprisonment of either description lor a 
bMRU which may extend to six months, or with fine 
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which may extend to one thousand Rupees, or with 
both. 

275. Whoever, knowing any drug or modioal 
preparation to have been adulterated 
«d S diuM aault0rat " * n suc h a manner as to lessen its efti- 
* " ,1 ' g cacy, to change its operation, or to 

render it noxious, sells the same, or offers or exposes 
it for sale, or issues it from any dispensary for medi¬ 
cinal purposes as unadulterated, or causes it to be 
used for medicinal purposes by any person not know¬ 
ing of the adulteration, shall be punished with im« 
■■prisonment of either description for a term which 
may. extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

Under this and the previous Section it is not neccssjry to show that 
the drug* was so adulterated as to render it noxious to life. It is 
sufficient if its efficacy is lessened- The necessity for this enactment 
is obvious enough. All drags are of a recognised average strength* 
and prescriptions are made up on the understanding that they possess 
such strength. If however the drug which a physician prescribes 
proves to be only half the strength on which he calculated* it may 
prove wholly useless, anti death may ensue before the error is remedied. 
The act only speaks of the efficacy of the drug being lessened, or its 
operation changed. It would however be necessary to show that the 
difference in the drug was of so considerable a character as to make 
an appreciable and important charge m its character and effect. The 
use of the word “adulteration” implies the mixture of some foreign 
element. And thereloie a merely inferioi quality of the same medicine 
will not amount to an adulteration. For instance, there are many dif¬ 
ferent sorts of cod liver oil, and the same oil prepared in different ways 
may produce different degrees of effect. But if an apothecary* being 
ordered to supply a quart of cod*liver oil for a person in consumption, 
were^to send a quart of the most inferior oil of that description* this 
would not be an act indictable under either section, provided the oil, 
however inferior in quality, was genuine of its kind. 

It will be observed that the essence of the offence consists not *0 
much in the adulteration, as in the passing the article off as unsdulteg&fc* 
ed. Any one who chooses muy mix anything he likes with any 
medicine, but he must not sell it as if it was unadulterated, nor for the 
purpose of being sold as unadulterated. This must ^imagine be 
taken as the meaning of the words “ knowing it to b* Hkely that it 
wilt be sold as if it had not xindergone such adulteration* If a drag* 
gist were to sell a compounded medicine to an apothecary, communi- 
-exactly its real nature to him, he conic! not be rendered crimi- 
•mS^ spewmbfe because the apothecary sold* it again as genuine 
even tigfigh the made it very 
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probable that such might be the result. But it would be very differ¬ 
ent if it could be shown that he supplied the spurious commodity^ by 
mutual understanding, for the puipose of being issued to the world as 
something different. 

276. t Whoever knowingly sells, or offers or expos- 

Sateofmy drug es f° r sa H or issues from a dispensary 
«sa different drug for medicinal purposes, any drug or 
or preparation. medical preparation as a different drug 
or medical preparation, shall be punished with im¬ 
prisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

The offence constituted by this Section does not involve the idea of 
any adulteration or inferioiity in the substituted medicine. It i9 suffi¬ 
cient that it is not in fact what it purports to be. If a chemist were 
to discover a drug which be consideied to be just as effective as qui¬ 
nine, and whickcould be procured for half the price, he would not be 
justified in selling it as quinine, even though it answered piecisely the 
same purpose* The fraud consists, not in ihe injury done, but in the 
false pietence by which persons who supnose that they are using one 
medicine are forced to use another agaiii3t their will. 


277. Whoever voluntarily corrupts, or fouls the 

Fouling the water water of an y P ub \ ic spring or reser- 
of a public epnng vior, so as to render it less fit for the 
or reservoir. purpose for which it is ordinarily 

used* shall be punished with imprisonment of either 
description for a term which may extend to three 
months, or with fine which may extend to five hun¬ 
dred Rupees, or with both. 

278. Whoever voluntarily vitiates the atmos- 

Making atmos- P bere in an y P la f e to mafe & 

phere noxious to noxious to the health of persons m 

healtlu general dwelling or carrying on busi¬ 

ness in the neighbourhood or passing along a public 
way, shall be punished with fine which may extend 
to five hunderd Rupees. 


279. Whoever drives any vehicfe, or rides on 

RaA driving or «*y P ublic W in a maimer so rash 
riding on a public or negligent as to endanger human 
***• life, or to be likely to cause hurt or 

to any other person, shall be punished with 
jinWitin nt of either description for a term which 
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may extend to six months, or with iino which may 
extend to one thousand Kupees, or with both* 

This is the first of a series of Sections (279-280) by whirdi mere 
neub^enc© is made punishable, apart from am injury actually dime. 
It is pbun that the essence of the offence coamm* in the po«M ulny of 
injury, and not in Us actual occurrence, as all the, clouet's contain the 
words ts bkelv to cause hurt or injury,or words of a titular nature, 
and the occurrence of actual injuiy meets with punishment under 
89 3 37 and 33S ; though strangely cumi&h the actual inflicting ol hurt 
is liable to a less punishment under s. 337 than the commission of the 
same act would be if no hurt resulted* Nor is it necessary that there 
should be any intention to injure. It is sufficient if the carelessness 
is such as does cause, or is likely to cause injury. 

In order to make a person criminally responsible for negligence, 
the act complained of must appear to be his own personal neglect or 
default. In a civil suit a man is responsible for the acts of his 
servants, but in criminal matters he is not. In a recent case, the 
prisoner was a seller of fireworks. In ht3 absence a f\re took place in 
his house, in consequence of which a rocket went off, and caused the 
death of another. It was held that he was not criminally answerable, 
EJockburn, C. J, said :— 

a Tha prisoner kept a quantity of fireworks in hia house, but that alone 
did not cause the fire by which the death was occasioned. It was the super* 
added negligence of some one else that caused it. Had the death proceeded 
from the natural consequences of tins keeping of the fireworks, as for inutnmiy, 
if from the prisoner’s negligent keeping of them, a rocket had gm o off in 
spontaneous eombustinn, and so mused the death, the conviction might hav* 
he on maintained. Hut here the death was caused by the act of the defend¬ 
ant p /us the act of some uue else.” (Ucg. v m Bonnet 28 LJ, MU, 27 Bell I.) 

According to the doctrines of Civil law, even although the defendant 
has been guilty of negligence, still ifth.it ntmligenec would have been 
harmless only for equal or greater negligence on the part of the plain¬ 
tiff, the latter cannot recover. (3 M St W. 24S. Dowell t?. bteatn. 
Navigation Company. 26 LJ* QB* 59. 5 15. & B> 195. Tuff t?. 
■Wurman %7 LJ. Cp. 322. 5 CB. NS. 573. Ellis v< L. k 8. W„ 
By.^6 U, Ex. 349. 2 II 8c N. 454,) 

Thia rule will, I imagine, be applied in cases under the Penal Code 
merely for the purpose of ascertaining whether the act complained of 
whs one whose natural or necessary result would be of an injurious 
character. Every one is expected to exercise an ordinary degree of 
care on his own behalf; and therefore if an accident were to nej^peu 
to a person solely or principally from the absence of such ordinary core, 
I conceive that therfiefendant would not be criminally punishably even 
though he was to some degree remiss, and might by greater care have 
avoided doing harm. For instance, although the driver of a vehicle 
t Jtaa no right to run over persons in the middle of ibeidftd, etUlstieb 
f *&ersonB are expected to get out of the way of vehicles. Therefore if 
wr&fBon gets run over by standing in the middle of tils toad, ot by 
m&m a ta feofct of * carriage, the driver wot*! »*t be liable to in- 
dictmeafKtf $ fttef farn tit* to get out of the 



cRBrmAt KmtmmcB, 


193 


way, although tf he had driven more slowly or exercised greater 
care, the collision might have been avoided. 

But it may well be that an indictment will be sustainable though 
there has been a degree of negligence on the part of the prosecutor 
which would incapacitate him from bringing a civil suit. The object 
of a suit is to recover damages for an injury, and it is fair that such 
damages should not be recovered if the plaintiff has brought the harm 
Upon himself. But the object of an indictment is to protect the public, 
and it will be sustainable if the defendant has in any important degree, 
though not wholly, contributed to the injury. (See Dant’s case. L & C. 
573 and note.) 

The burthen of proving negligence always rests on the prosecution. 
The mere fact that an injury has taken place, which would not have 
taken place if the defendant had acted in some different way, will he^ 
no evidence of negligence, unless he acted wrongly and negligently in 
what he did or left undone. In a very recent case where a woman was 
run down by an omnibus, Erie, C J. stated the facts of the case, and 
the law as follows :— 


if In. this case it appears that the night was dark, and that there was a 
storm of snow, and foot-passengers crossing the street were bound to be 
extremely cautious in doing so, ;just as much as the drivers of vehicles were 
bound to drive cautiously. It does not appear that the defendant's vehicle 
was coming along at an improper speed, but on the contrary, that there was 
abundant time at the rate at which the coachman was driving for foot-pas- 
sengers, if aware of his approach, to have slipped backward or forward, and 
got clear of his horses—as much time for them to have done that as for the 
driver to have stopped or got out of their way. The only ground suggested 
for imputing any breach of duty to the driver, is that at the time of the acci¬ 
dent he was looking round to speak to the conductor j but that he might'do 
for any lawful purpose, and at the time he did so, he was driving on his proper 
aide of the street, and at,a proper speed, and it amounts to no affirmative 
breach of his duty. There appears to be just as much reason for saying that 
the woman negligently ran against the defendant's horses, as thab the horses 
were negligently driven against them ; and if they had injured the horses or 
the omnibus, it might with equal justice have been said that they were liable 
for such injury- the rule being, that it is equally the duty of foot-passengers 
when crossing a street to look out for vehicles, as it is the duty of the drivers 
of vehicles to look out for foob-p avengers,” 

• 

Williams, J. said ;— 


H I entirely con our ; and only wish to add that there is another rule as to 
leaving evidence to a 3ury, which is of the greatest importance, and that is, 
that where the evidence ib equally consistent with either negligence prao 
negligence, it is not competent for tb e judge to leave it to the jury to findi 
either alternative, hut it must be taken as amounting to no proof at all.’' 
(Cotton v. Wood 29 L J. C P. 833. 8 CB. HS*568‘ SSe Hammock w White 31 
U. CP. 12& XI CB- ET& 588- Smith v. Gb E. By: 2 L$. CP. 4«) 

But there may be cases where the very fact of the accident raises the 
presumption of negligence, at least so far as to throw upon the defend¬ 
ant the burthen of showing that there was no negligence on his part. 
J*or instance, where the plaintiff while walking along the street was 
by a barrel falling upon him from an upper window, it was 
the plaintiff need not show affirmatively that there was negU- 

25 
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eencc on ilte part of the defendant. (Byrne r. Boadlc. 33 L. J. 

13, 2 H. Si C. 722* Scott u. London Dock Co. 31* LL Kx. 230,) 

Where the person injured is in another vehicle, as for instance, a 
carnage, railway train, or ship, it has been held that he is so lar 
identified with the person managing that vehicle, tlmt if the amdent 
is brought about by the fault of the manager, so that the latter could 
not complain of it, neither can he. (Tliorogood t\ Bryan (J. B. 
115 5 doubted in the Milan. 31 L. J. Adra. 105.) And so where the 
person injuied was a child, who wa 3 under the caro of a grown pmon, 
to whose negligence the accident was mainly owing, though the de¬ 
fendant was also in some degree to blame, it was held that no action 
could be maintained in the name of the child, since ho was itUniiiicd 
with the party under whose charge he was, and the latter was -o much 
in fault that he could not have sued. (Waite v. N. K. Ky. Coni- 
r pany, 28 L J. Q B. 258. E. B, 8 c E. 719.) But the common law doc¬ 
trine, which forbids an action where there has been contributory 
negligence on the part of persons connected with the plaintiff, would 
not be applied in cases under the Penal Code, where the immediate 
cause of the injury was the defendant's negligence. Th<MjurMi<m would 
still be, was the injury caused by the negligence or rashness of the de¬ 
fendant. If it was, then he is liable. 

Of course, the conductor of a vehicle will always be answerable cri¬ 
minally, as he would formerly have been answerable civilly, for an in¬ 
jury resulting to those under Ins own care through his rashness or 
neglect. 

28 0. Whoever navigates any vessel in a manner 
so rash or negligent as to endanger 
o£a ves8oi. VieaU ° n human life, or to be likely to cause hurt 
or injury to any other person, shall ho 
punished with imprisonment of either description for 
a term which may extend to six. months, or with fine 
which may extend to one thousand Rupees, or with 
both. 

281. Whoever exhibits any false light, mark, or 
Exhibition ot a ]™>y, intending or knowing it to be 

false light, mark, likely that such exhibition will mislead 
or buoy any navigator, shall bo punished with 

imprisonment of either description for a term which 
may extend to seven years, or with fine, or with both. 

282. Whoever knowingly or negligently conveys, 

or causes to be conveyed for hire, any 
j^er°for 8 hiro person by wator in any Vessel, when 

.°* er that vessel isin such a state or so loaded 

*** ‘ as to endanger the life of 'that person. 



PUBLIC NUISANCE. 


195 


shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to six months, or 
with fine which may extend to one thousand Rupees, 
or with both. 

A ship owner, who knowiugly sends out an unseawortliy vessel 
will not be liable under this section, (though he will be under s. 
336) if it sinks carrying with it crew and captain, for they are not 
being conveyed for hiie. But he would be answerable if a single 
passenger went to the bottom, or even if nothing whatever happened, 
piovuled the condition of the ship was, and might have been foreseen 
to be dangerous. And I conceive it would bB just the same if no 
danger whatevei occurred, pi ovided there would have been danger in 
the oidinary course of things. If a ship weie to be sent to China in 
a state which would lender it unsafe if bad weather came on, it would* 
be no answer, after the event, to show that in point of fact there had 
been a calm the whole way. But a ship may be seaworthy for one 
voyage, for instance, a short coasting expedition, which would not be 
seaworthy if sent out across the ocean- (Smith. Merc L. 382.) 

283. Whoever, by doing' any act, or by omitting 
to take order with any property in his 

Danoer or oh- . * 

wtraction m a P ab- possession or under Ins charge, causes 
lie way or naviga- danger, obstruction, or injury to any 
lon person in any public way or public line 

of navigation, shall be punished with fine which may 
extend to two hundred Rupees. 

Accordingly, blasting stones in a quarry adjoining a highway, (Reg. 
7 ?- Mutters 34 LJ. MC. 22) or the erection of telegtaph posts, of such 
dimensions as to render the way less commodious than before to the 
public was held to be an ud lawful act and a public nuisance. (Reg, 
v. United Kingdom Electric Telegiaph Company, 31 LJ. MO. 166.) 
And so, the laying down of a tramway in a load was held to be a 
nuisance, as being a substantial obstiuction to the ordinary use of the 
road for carriages and horses, and as lendenng the highway substan¬ 
tially unsafe and inconvenient, although to that pait of the public who 
used it as a tramway, it was perfectly safe, and a great convenience. 
(Reg. v. Train. 31 LJ. MC. 169.) But a merely temporary obstruction 
to a thoroughfare, in doing a lawful and necessary act, as the repair 
of a house, is by English Law not a nuisance (Herring v. Met. Bd. 
of Works. 34 LJ- MC 224, 227.) It seems doubtful whether any 
aucli exception can be grafted on s. 283, and such exceptional 
cases are even under English law not regarded with favour. Eor 
instance, it was held where an occupier of a house took up the 
pavement, and dug a trench in the highway for the purpose of lay¬ 
ing down a gaspipe from the main into bis own house, that his act 
was indictable as a nuisance, and could not be justified as being such 
a temporary obstruction of the highway as was incidental to the 
pijqyeeenjoyment of his property. (Reg, v. Longton 29 LJ MC. 118.) 



196 


PUBLIC NUISANCE 


It will also be necessary to exercise caution in applying the English 
Equity Cases upon this subject. Many acts arc admittedly nuisances 
at criminal law, though their civil consequences are not so important 
as to induce a Couit of Equity to interfere by injunction. \See Atty. 
Gen, v . Cambridge Gas Co. 4LR. Ch. 71* 83,) 

No ofence will have been committed where the injury followed from 
a lawful act, done in a proper manner. For instance, where the 
defendant, being employed by a duly authorised corporation, to 
construct a sewer in a highway, filled it in properly, and some months 
afterwards a hole formed in the place from the natural subsidence of 
the materials. Tt was held that no responsibility attached to the de¬ 
fendant for damage caused to the plaintiff by tumbling into the hole. 
(Hyams v* Webster 4 LR. Q,B. 138.) It would have been different, 
of course, if he had made the sewer without authority, or filled it up in 
.negligent manner. 

Under this section also, as in all the similar cases, the danger or 
injury must be such as would naturally follow from the act. There¬ 
fore where the facts were, that the defendant being possessed of land 
abutting on a public foot-wav, excavated an area in, the course of 
building a house immediately adjoining the foot-way, and left it un¬ 
protected, and a person walking in the night fell in, the defendant was 
held to be liable; though in point of law, the party who fell in was off 
the road, and was in law a trespasser. (Barnes v. Ward. 9 CB, 
292. Hadley v. Tajlor. I LR. CP. 53.) But the contraiy was held 
where a man made a well in the middle of his field through which there 
was a right-of-way, and a person straying off the path at night fell 
iuto it Martin B, after oiting the last case with approval, said ; 

<c But when the excavation is made at some distance from the way, and 
the person falling into it would bo a txesjusricr upon the defendant's land 
before he reached it, the case seem to me to ho different. We do not see 
where the liability is to atop, A man going off a road m a dark night and 
losing his way, may wander to any extent. We think the proper and true 
test of legal liability is, whether the excavation be substantially adjoining the 
way.*’ (Hardcaatle % & «. RY. Co. 28 LJ. Ex, 130. 4 H k N. 07. Hmmeeil 
Smith. 29 LJ. CP, 203, 7 CB, NS. 731. Biuka v , South Yorkshire .Railway 
Oo. 32 LJ. QB. 26. 3 B & S. 241.) 

The fact that the owner has given permission to the public, or to a 
certain class of persons, to pass over his property, does not make 
it a public way, so as to prevent his erecting dangerous construction* 
upon it, or even so as to cast upon him the obligation of fencing them 
round so as to guard against injury from them. Therefore where the 
workmen in a Government dock-yard were allowed to cross certain 
land within the premises in order to reach water closets, and a Govern¬ 
ment contractor was allowed to erect machinery which crowed the 
shortest and most convenient, though not the only, way to these water- 
closets, and one of the workmen was injured by the machinery, it waa 
held that no action was maintainable against the contractor* flJolch 
-Smith 31 LJ, Ex. 201. 7^H & N. 736* Gautreto, Egprton % LR* OP. 
7$**) But even in such a case the owner of the laua k bound not to 
do ms thing* likely to cause injury to those who come upon the land by 
bis without giving them doe notice, or othomee placing it in 
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their power to protect themselves. Therefore where upon a private road, 
along which persons were in the habit of passing with the owner’s per¬ 
mission, the defendant placed building material and gave no notice by 
signal or otherwise, it was held that he was liable for the injury which 
accrued to a passer by. Willes, J, said, 

u The defendant had no right to set a trap for the plaintiff, A person coming 
on lands by license has a right to suppose that the person who gives him the 
license will not do any thing which causes him an injury,” (Corby v Hill. 
27 U. CP. 318. 4 CB. NS. 556, and see Bolch. u. Smith, ub. supra. White 
v Phillips 33 LJ. CP. 33%) 

The property which creates the nuisance must be under the control 
of the person charged, so as to make it possible for him to remove 
the obstruction or cause of danger. Accordingly, where a ship sunk 
in a navigable river without the fault of the owner, and was abandoned 
by him, it was held that he was not answeiable either by indictment or 
suit, for any injury that might result from its lying in the bed of th* 
river. The Court considered that after shipwreck and abandonment, 
the property ceased to be in the possession and under the control of 
the former owner, and that he was under no obligation to add to his 
existing misfortune bv incurring the expense of either raising the 
vessel, or keeping a continual watch over it. (Brown v. Mallett. 5 
C- B. 599) 

A question may often arise under this section as to the respective 
hablities of the owner , and the occupier of propelty. According to 
the doctrine both of Criminal and of Civil law, the tenant is the person 
primarily liable, where the property in his occupation is a nuisance to 
others, either through an act or an omission on his part. And this 
would be so, even though as between himself and his landlord he was 
under no obligation to repair. In an old case, the defendant was in¬ 
dicted for not repairing a house standing ruinous upon the highway 
and likely to fall. Just such a case as is pointed to by s. 283. The 
indictment alleged that he was bound to repair, by reason of the nature 
of his holding , and the verdict found that he was a tenant at will, 
who certainly is not bound to repair, as regaids himself and his lessor. 
But the Court held that the statement that he was bound to repair 
by reason of his holding was 

u Only an idle allegation ; for it is not only charged, but found, that Jibe de¬ 
fendant was occupier,and in that respect he 15 answerable to the public j for 
the house was a nuisance as it stood, and the continuing the house in that con¬ 
dition is continuing the nuisance. And as the danger is the matter that con¬ 
cerns the public, the public are to look to the occupier, and not to the estate, 
which is not material in such case to the public ” (Reg, v, Watts. I Salk. 
367.) 

So in a case where the charge was that the defendant, the occupier 
of a house, kept his privy in such a state that the soil penetrated into 
his neighbour’s cellar, the Court pithily said, “ he whose dirt it is, 
must keep it that it may not trespass.” (Tenant v. G-oldwin. 1 Salk. 
360* Hodgkinsonv. Ennor. 32 LJ. QB. 231. Fletcher 0 , Bylands. 
ILK, Ex. 266. 3 LK.HL. 330.) 

- Even acts done by others, not upon the defendant’s property, nor 
permiaeiQX)^ if caused by his use of his own pioperty, may be 
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the subject of an indictment. For instance, a man established upon 
his land a shooting ground for killing pigeons, in consequence of 
which persons collected in the neighbourhood to kill the pigeons which 
escaped from his land, and he was indicted and convicted for the nui¬ 
sance so caused, though there was evidence that he employed persons 
to keep these irregular shooters off his grounds. LittlcdnlV, ,1. said . 

“ It has boon contended that to render the defendant liable, it ntu-A 1 m* 
Ids object to create a nuisance, or else that must )>o tho i»i»o»»s*ury and in¬ 
evitable result of Ins act No doubt it wns not his object, but i do not , lgioo 
with tbs other position ; because if it i* the probable eon«oipu*nw ot his act, 
lie is answerable as if it wore Ins actual object-’* 

And Taunton, J. said. 


ct It is laid dowu'thnt all common stages for rope dancers, and all common 
gaming houses aio nuisances in the eye of the law, imlonly because they 
are groat temptations to idleness, but because they are apt to draw together 
great numbers of disorderly persons, which cannot but be very inconvenient 
To the neighbourhood- Also it has boon hohicn that a common plaj bouse 
may be a nuisance if it draw togethei such a number of coaches or people, 
as prove generally inconvenient to the places adjacent. The present is a 
very similar case* (Rex. v> Moore. 3 B. & Ad, 184. 188-) 

So in this country nautehes, or displays of lire workg upon n nmn*a 
own premises, might be indictable on account of the danger or ob¬ 
struction caused by them to passers by. (Walker a Brewster, 5 Lit, 
Eq, 25.) 


According to civil law, and a fortiori according to criminal law, Um 
landlord is not liable, meicly because premises in the occupation of ft 
tenant are in such a state as to amount to a nuisance* Where the 
owner of property was sued for not repairing his fences, whereby the 
plaintiff was damaged. Loid Kenyon, 0. J. said. 


“It 18 clear that this action cannot bo maintained against tin* owner of 
the inheritanen, wheu it is in the posacHaion of another person It is ho 
notoriously the duty of the actual occupier to repair the fences, and ho htllo 
the duty of the laudlord, that without any agreement to that effect, tha 
landlord may maintain an action ;u»uinst his tenant for not doing so, tqwm 
the ground of the injury done to the luliemnnoe. And deplorable indeed 
would be the situation of landlords, if they were liable to be harnwied with 
actions for the culpable neglect of their tenants.) ((Uieetham tv Htmmaon* 
4. T. R. 318.) * 


And 80 ^ was held where tho action against the owner, who was not 
the occupier of the house, was for allowing sewers to remain undrained 
so as to be unhealthy. (Russell * Sheaton, 3 Q. B. 449.) 

On the other hand a person who has created a nuisance upon hia 
property while in his possession, cannot free himself from liability mere¬ 
ly by leasing it out to another As for instance, if a man were to demise 
a house which was in a ruinous and falling state, or which bad toy 
other dangerous or unwholesome nuisance upon it. (ft. v. Pcdly, I 
Ad. & E. 822. Todd w. Flight. 30 LJ. CP. 21. 9 OB. NS. 377, 
Draper v. Sperring. 30 LJ. M. 0.225. 10 OB. N& 113.) Here 
the continually recurring evil is the result of the acts dotte or allowed 
dfe&tag possession, and whoso continuances is sanctioned by letting out 
th&tomiaes on w^icb they are, and therefore they ( will be properly 
pumshabk. And so it i* at civil law, where the landlord receives back 

' 1 1 i , i i 1 
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into his possession, property upon which a nuisance has been created 
during the tenancy, and then lets it out again with the nuisance upon 
it. (Ibid.) Eor th^person who receives a profit from the use is an¬ 
swerable for the nuisance. (I A & E. 827.) 

But under the Code, inasmuch as the landlord had not himself 
caused the obstruction by doing any act, his liability would turn upon 
the question, whether he had, while the property was again in his 
possession, omitted suchpioper precautions as he was bound to take 
to prevent the continuance of the nuisance. This would be a question 
of fact, depending on his own personal knowledge of the existence of 
the nuisance, upon the length of time the property remained in his 
possession, and upon the absence of any propel steps to secure its 
removal. If he leased the property out again, not knowing of the ex¬ 
istence of any thing injurious, or with due stipulations that the tenant 
should lemedy it, I do not think he would be indictable. 9 

And it has even been held that a landlord who continued a 
tenancy from year to year was answerable for a nuisance which had 
been cieated since the commencement of the tenancy, and of which he 
had no knowledge, because each year that the tenancy was continued 
was a new letting, (Gandy v. Jobber 33 LJ. QB 151 ) But such 
a case would clearly not be within the Penal Code, as it could not be 
said that the property with the nuisance upon it had ever been m his 
possession or under his charge, 

A different question would arise where the paity who created or 
permitted the nuisance, sold the property instced of leasing it. Here, 
according to English civil law, Ins liability would cease, and that of 
the purchaser be substituted. The latter position was expressly laid 
down by Littledale, J. in one of the cases cited above. (1 Ad. & E. 
827.) Where he says, 

“ If a nuisance be created, and a man purchases the premises with the 
nuisance upon them, though there be a demise for a term at the time of the 
purchase, so that the pm chaser has no opportunity of removing the nuisance, 
yet by purchasing the reversion, he makes himself liable for the nuisance. 9 ’ 

The former position seems also to follow from the principle on 
which the responsibility of the landlord is rested, viz., “that tlw re¬ 
ceipt of rent is an upholding and continuing of the nuisance.” (1 A. 
& E. 826.) It necessarily follows that one who has parted with all 
interest in and power over the land must cease to be answerable in 
inspect of it. I conceive that in such a case the puichaser would 
not be ciiminally liable under s, 283 It is cleat that the purchaser 
of pioperty out on lease has it not either “ in his possession nor under 
his charge,” and the danger, &c,, certainly does not arise from Ills 
u doing any act or omitting to take order with the property,” over which 
he has no control. As regards the seller, the case supposes that the 
danger, See, has arisen from acts done or omitted by him while the 
property was in hi3 possession. If so he would remain liable under 
the Code. Of course, as his possession became moie remote in point 
of time, the difficulty of tracing any danger, injury or obstruction to 
l&iwaedmte act or omission would become greater and greater* 
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Again, there may arise many questions as to who is the person* in 
whose possession or under whose charge the property is* or was at the 
time of the wrongful act* I imagine that these words describe what 
is generally known as the occupant of premises. Where the owner 
keeps the property in his own hands* he will be the occupant * when* 
he puts in a tenant, the latter will be the occupant, and the occupation 
of servants or agents will in either case be the occupation of tin* 
principal- (Rich. v. Basterfield, 4 C, B. 78$.} So even a landlord 
may, under temporary circumstances, be in possession of picmiacs, 
which are leased out* as for instauce, if they are given up to him for 
the purpose of executing repairs. (Leslie v. Pounds, 4 Taunt. 64th) 

But although the possession of the servant or agent will be the 
possession of the master, the acts or omissions must be the personal 
acta or omissions of the occupant himself. In one case the captain 
and pilot of a steamer—that is, the persons in whose possession and 
charge it was—were indicted for running down a smack, and it 
appeared that when the steamer started there was a man forward in 
the forecastle to keep a look out, that the accident happened at night, 
when the captain and pilot were on the bridge betweeu the paddle 
boxes, and that no person was forward on the look out at the tune. 
Park, said, 

4f Then the captain is not responsible In felony. It is the fault of the 
person who ought to be there, and who may have disobeyed orders. In a 
criminal case every man is responsible fur his own acts , there must be 
some personal act. These peroons may be civilly responsible.** 

At the conclusion of the case a juryman asked, ** Is the captain 
bound to have a person on the look out?” 

Alderson, B answered, 

Civilly he is, but not criminally. 5 ’ (1 Buss. 873. See too Daniel v. 
Metropolitan Bail way Co, 3 LR. OP. 216, 519 ) 

This last answer must be taken with a little explanation, or it may 
be misunderstood. The captain of a ship is bound to take the usual 
precautions to have a person on the look out. If the captain of a 
steamer were to go quietly to sleep, knowing perfectly that there was 
no watch on deck, and that there would be no watch, he would be 
criminally liable, for this would be a direct act of personal misconduct. 
What th^ judgment meant was, that if he had reason to believe tbat.the 
proper precautions were being taken, he would not be answerable if 
those precautions were in fact neglected, without his knowledge. * 

Again, who may he said to be u in charge” of property f I con¬ 
ceive, only the person whose duty it is, in consequence of that position, 
to do or refrain from the particular act which is the grouted of com* 
plaint. If I put a servant in charge of my house during my absence, 
he will be answerable if he lets oil' rockets out of the windows, so us 
to'frighten the horses of passers by. But he wilt otfteUriy not be 
«i|*werable for omissions to repair, which he has neither power nor 
authority tovdo* 

Again* <m aperaon'be shid to be meb*rge, of pretty, because he 



PUBLIC NUISANCE* 


201 


lias a particular duty cast upon him in respect of it ? Tor instance, a 
landlord who is bound to make all repairs in a house. Municipal Com¬ 
missioners whose duty it is to keep the roads in order ? Civilly the 
landlord and the Commissioners would certainly be liable to any one 
who was injured by their neglect. (Rogers v . Payne, 3 H. Bl. 350. 
Mersey Docks v . Gibbs, 1 LR. HL. 93.) Criminally, I think, the land¬ 
lord would not be liable, but that the Commissioners would. Upon 
the latter point* however, I advance my opinion with very great 
diffidence. 

I think a landlord would not be liable merely upon bis agreement 
with the tenant. The civil action rests upon the breach of his duty, 
and upon the ground, that if the party injured were compelled to sue 
the tenant, the latter would have his action against the landlord, which 
would tend to the multiplication of suits. (Per Heath J. 2 H. BL 
351.) The statutory liability is limited to those who have possession* 
or charge of the property, both of which words seem to me to involve 
the idea of custody, and not to refer merely to the power or duty of 
doing acts. 

As regards Municipal Commissioners, however, Act XIV of 185 6, 
s. 5, expressly enacts that all public streets and roads, and their mate¬ 
rials, * 4 shall be vested in and belong to the Commissioners.” Then 
as regards the duty cast upon them, s. 9 provides that they shall 
far as the public funds at their disposal will admit, fiom time to time 

cause the public streets and roads to be maintained and repaired - 9 ._ 

ajid may also make and keep in repair any footways.” (See Madras Act 
IX of 1867, ss. 100. 107.) Here then we have the roads made the pro¬ 
perty of the Commissioners, and *an imperative duty, to the extent of 
their funds, cast upon them of repairing the highways. Now accord¬ 
ing to English law, a similar duty of repair was cast upon the 
inhabitants of the parish, and for breach of this duty an indict¬ 
ment would lie. No doubt it was also held that no indictment 
would lie against Turnpike Trustees for neglect of the roads, but 
those decisions rested upon the principle that the parties prtfperly 
liable were the inhabitants of the parish, who were at once the 
owners of the road, and bound at law to repair it. (R. v. Nether- 
thong. 2 B. Aid. 179, Reg. v . Oxford and Witney 12 Ad. & E. 
427.) It appears to me, then, that under Act XIV of 185 S, the iffltuni- 
cipal Commissioners are placed in the same position as the inhabitants 
of an English parish were at common law, except that their obligations 
terminate with their funds. It would follow then that under s. 283 
they could be indicted for injury resulting from their own acts or 
omissions, provided, in the latter case, they were shown to havp funds 
at their disposal. But if the nuisance complained of arose, not from 
any wrongful act or omission of their own, but from the wrongful act 
or omission of some person employed by them, and of which they bad 
no actual cognisance, they would be liable* to action ; (Mersey Docks o. 
Gibbs, 1 LR. HL, 93. Coe. o. Wise. 1 LR. Q. B. 711) and ap¬ 
parently also to indictment, if the nuisance were caused by the acts of 
parsons employed by them to do the particular thing, in the doing oE 
wfeioh the nuisance arose, (Reg. v. Stephens. 1 LR. QB. 792.) But 
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I do not think they could be indicted for injuries arising from the wrong¬ 
ful omissions ot their servants, unless traceable to their own personal 
neglect. 

It is certainly to be regretted that neither the framers of the Code 
nor the Law Commissioners should have noticed, either in their illus¬ 
trations or reports, any of the very important questions to which the 
sections in this chapter give rise. 

Under all these sections it will probably be held, in conformity 
with the principles of civil law, that much greater caution will be re¬ 
quired in reference to the general public, than will be called for iu re¬ 
gard to a man’s own servants, who are employed in any occupation of 
danger. Their employment is voluntary, and, from its very nature 
gives them full notice of all the perils to which they are exposed, and 
of the precautions by which those perils may be avoided. According¬ 
ly where a workman was killed while using a machine for raising 
weights, the evidence being that another and safer mode of raising 
weights was usual, and had been discarded by orders of the defendant, 
it was held that the latter was not liable. Pollock, C. B. said, “ A 
servant cannot continue to use a machine he knows r to be danger¬ 
ous at the risk of his employer.” (Dynen v . Leach 26 LJ. Ex. 22 i.) 
But it would be otherwise if the master had directly conduced to the 
injury of his servant by any act of personal neglect. As for instance, 
where the master was a miner, and the workman had pointed out that 
a stone overhanging the works was dangerous, and likely to fall, and 
it did fall soon after, and killed him- And so in another case, where 
a miner was killed by the fall of a stone upon him while he was being 
drawn up through the shaft of the mine. There it was found that the 
stone fell, Ct by reason of the shaft being in an unsafe state from causes 
for which the master, the defendant, was responsible.” (Cited, 26 
IJ. Ex. 222. Mcltors n. Shaw, 30 LJ, QB. 333. 1 B & S. 437* 
Holmes v. Clarke 31 LJ. Ex. 356.) 

So persons engaged in a Gunpowder manufactory, in a Chemist’s 
laboratory, or in a Druggist’s shop are expected to know the dangerous 
character of the articles with winch they are surrounded, and to take 
the proper precaution agAinst them. But if similar commodities were 
left about iu places open to servants, strangers, and the public gene¬ 
rally, a much greater degree of precaution would be necessary, In 
guarding against danger, and in giving notice to those who might 
expose themselves to risk* 

By s. 336 any rash or negligent act by which life or safety ia en¬ 
dangered is punishable. 

284. Whoever does, with any poisonous sub- 
NegHgont con- s tanee,_any act in a manner so rash or 
doot with respec nogligoht as to endanger human life, 
poiaonernsj or t0 ^ likely to cause hurt or injury 
‘ to any other person, or lmowingly or 

negligently omits to take suoh order with any poison- 
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ous substance in his possession as is sufficient to 
guard against any probable danger to human life from 
such poisonous substance, shall be punished with im¬ 
prisonment of either description for a term which may 
extend to six months, or with fine which may extend 
to one thousand Rupees, or with both. , 

285. Whoever does, with fire or any combustible 

matter, any act so rashly or negligent- 
a«ot waTrespect ly as to endanger human life, or to be 
to any firs or com- likely to cause hurt or injury to any 
other person, or knowingly or negli- 
gently omits to take such order with any fire or any 
combustible matter in his possession as is sufficient 
to guard against any probable danger to human life 
from such fire or combustible matter, shall be punish¬ 
ed with imprisonment of either description for a 
term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or with 
both, 

286. Whoever does, with any explosive substance, 

any act so rashly or negligently as to 
duct wim^espect endanger human life, or to be likely 
to awy explosive to cause hurt or injury to any other 
person, or knowingly or negligently 
omits to take such order with any explosive sub¬ 
stance in his possession as is sufficient to guard 
against any probable danger to human life from that , 
substance, shall be punished with imprisonment of 1 
either description for a. term which may extend to 
six months, or with fine which may extend to one 
thousand Rupees, or with both. 


287. Whoever does, with any machinery, any 
Negligent con- act so rashly or negligently as to en- 
auctwith respect danger human life, or to lb e likely to 
tothTpo^SnS cause hurt or injury to any other 
under the charge person, or knowingly or negligently 
Of the offender. om ;+ a to take such order with any 


j&achinery in his possession or nnder his care as is 
,igl£|qient to guard against any 4 probable danger to 
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human life from such machinery, shall be punished 
with imprisonment of either description for a term 
which may extoud to six months, or with tine which 
may extend to one thousand Rupees, or with both. 

See as to unfeuced machinery,Indennaur v. Dames 2 Lit. Cl*. Ill l, 

♦ 288- Whoever, in pulling down or repairing any 

Negligence with taking, knowingly or negligently 
aspect to pulling omits to take such order with that 
buUdi 0 D gs epairins building as is sufficient to guard 
against any probable danger to human 
life from the fall of that building, or of any part there¬ 
of, shall be punished with imprisonment of either 
description for a term which may extend to six 
months, or with fine which may extend to one thou¬ 
sand Rupees, or with both. 

289. Whoever knowingly or negligently omits to 

Negligence with ta k 0 such order with any animal in his 
respect to any am- possession as is sufficient to guard 
against any probable danger to human 
life, or any probable danger of grievous hurt from 
such animal, shall be punished with imprisonment of 
either description for a. term which may extend to six 
months, or with fine which may extend to one thou¬ 
sand Rupees, or with both. 

The principal point to be considered under this section will be the 
knowledge that the defendant had of the dangerous properties of the 
animal. Where the very nature of the animal gives him warning, his 
knowledge will be assumed, as for instance, if a person were to ehoose 
to make a pet of a tiger or a bear. Otherwise express knowledge wUI 
Mve to be shown, in order to involve the necessity of unusual caution. 
Where injury is done by a horse, a bull, or a dog, and it is not shown 
that the animal was peculiarly vicious, or that his sice was known to 
Jus master, no indictment could be maintained unless he had negleot- 
ed the ordinary precautions employed by every one who ntss suoh 
auunals. (Hammack ». White 31 LJ. CP. 129. 11 CB. NS. 888. Cox 
?; B J Ur £ ld 5f - } 3 CB - NS * 43a 32 - U> CP. 89. 4 R. J*fc P. 8(9. 3 
p- Appx. 33.) But if the animal had evinced s savage dis¬ 
position, to the knowledge of the owner, it would not be necessary to 
Shew that he had actually injured any one. (Worth e. ©Sling. 2 LB. 
vir* *0 

1?^ the animal is known to be mischievous, the rule of civil law 
swasrlo.be to infer Bughgep* acutely, ttsmJBt* mm fact than an 
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injury has followed. Where the injury arose from a savage^Smkey, 
Lord Denman laid down the law as follows ; 

“ The conclusion to be drawn from an examination of all the authorities 
appears to be this ; that a person keeping a mischievous animal, with 
knowledge of its propensities, is bound to keep it secure at his peril ; and 
that if it does mischief, negligence is presumed, without express averment. 
The negligence is in keeping such an animal after notice, 1 ’ [May v. Burdett 
9 QB, 312. See 1 LR. Ex. 281.) 

It is probable however that the interpretation of this section would 
be stricter, as is always the case where the doctrine of constructive 
negligence is applied to criminal law, and that if every proper and 
reasonable ptecaution had been taken, no criminal indictment would 
lie, even though the animal finally escaped, and did damage, A good 
deal would also turn upon the lawfulness of the object for which the 
creature was kept. Even if it were legal negligence in a private 
person to keep a tiger for his own amusement, the same doctrine would*' 
not be applied to the keeper of a Government menagerie. If it were, 
such an institution would become impossible. Again, it would be a 
different thing, if it could be shown that the animal was justifiably 
kept for purposes of self-defence. Accordingly, where a man got into 
the garden of another by night, and was there injured by a dog, and it 
appearedfthat the dog Was kept for the protection of the garden, and 
was tied up all day, but was let loose at night; Lord Kenyon said; 

u That every man had a right to keep a dog for the protection of his garden 
or house : that the injury which this action was calculated to redress, was 
where an animal known to be mischievous was suffered to go at large, and 
tile injury therefore arose from the fault of the owner in not securing sueh 
animal, SO aa not to endanger or injure the public ; that here the animal 
had been properly let loose, and the injury had arisen from the plaintiff’s 
own fault in incautiously going into the defendant’s garden after it had been 
shut up. 1 ’ (Brock V' Copeland. 1 Esp. 203.) 

On the other hand, where a commoner turned out on a common; 
across which there were public footpaths, a horse which he knew to be 
vicious and dangerous, and it kicked and killed a child, it was held that 
he was criminally liable, though the child had strayed on to the com¬ 
mon a little way off the path. And the majority of the Judges 
seemed to be of opinion that the result would have been the same, 
though the child had strayed a considerable distance from the*path. 
(Reg. v. Dant. 34 LL MC. 119. L & 0. 567.) Under s. 289 the 
question would be merely one of fact; was the danger which followed, 
one which was rendered probable by letting loose such an animal in 
such a place. 

The defendant is only bound to guard against probable danger, that 
is, such danger as may be calculated to arise from the nature pf the 
beast itself. But I conceive that no indictment would lie if an injury 
arose to any one from their own obstinate and foolhardy conduct in 
venturing too near it, with full knowledge of its qualities. And 
even in civil cases. Lord Denman said, that if the injury was solely 
.occasioned by the wilfulnes3 of the plaintiff after warning, that might 
he * ground of defence. (9. QB. 113.) 

as I have remarked before, a greater degree of precaution 
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will be necessary in dealing with the general public than will be re¬ 
quired in the case of servants, who take the risk with full knowledge 
of it, A livery stable keeper who knowingly sent a vicious, untrained 
horse to a customer to ride, without informing him of its qualities, 
would be liable under this section* But he would not be ho, if hr. 
merely put a rough-rider upon the horse's back to break him iu, 
though in fact the man were thrown and killed. 


290. Whoever commits a public nuisance in any 

case not otherwise punishable by this 
public nuwauMu° r Cocle ; shall be punished witli firm 
which may extend to two hundred 
Rupees. 

291. Whoever repeats or continues a public nui- 

Continuanee of sa ™ e > havin S been enjoined by any 
nuisance after in- public servant who lias lawful author!- 
ti*nue. i0Ut0disoon ' ty to issue such injunction not to re¬ 
peat or continucl such nuisance, shall be 
punished with simple imprisonment for a term which 
may extend to six months, or with fine, or with both. 


See Cr. P. C. ss. 62, 63, 308-314, ante, p. 134, 185. 

292. Whoever sells or distributes, imports or 
prints for sale or hire, or wilfully oxhi- 
ace S no e i,*ok S ° £ ° b ' bits > to public view, any obscene book, 
pamphlet, paper, drawing 1 , painting, 
representation, or figure, or attempts or offers so to do, 
shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to three months, or 
with fine or with both. 


Exception —This Section does not extend to any re¬ 
presentation sculptured, engraved, painted, or other¬ 
wise represented, on or in any temple, or on any ear 
used for the conveyance of idols, or kept or used for 
any religious purposo, 

The word “ obscene” is one of considerable ambiguity. In one sense 
Hiran Power’s Statue of the Greek Slave, Rubens’ Pioture of the Judg¬ 
ment of Paris, and the works of Martial or Catullus mast bn consider- 
ed as obscene, that is, as capable of exciting sensual fee lings . Bat 
it could not be endured that a shopkeeper should be prosecuted for 
edling the works just mentioned. I conceive that the word must be 
United to those productions whose primary shd palpable result is to 
excite to lust- Whatever may have been the original object of such 
writer* as Martial or QatnUns in their amatory odes, in the present 
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day Uiey are bought and read as monuments of a classical age. Nor 
can there be any greater indelicacy than the delicacy 'of those, who 
profess to fiud impropriety in some of the noblest works of painting 
and sculpture that have descended to our times. But, however diffi¬ 
cult it may be to draw the line in words, the distinction between the 
two cases will generally be bold enough. In the language of Cock- 
burn, 0. J.the test of obscenity is this, whether the tendency of the 
matter charged as obscenity is to deprave and corrupt those whose 
minds are open to such immoral influences, and into whose hands a 
publication of the soit may fall.” Therefore where a person was 
indicted for selling a book called “ The Confessional Unmasked ; 
shewing the depravity of the Romish Priesthood, the iniquity of the 
confessional, and the questions put to females in confession/’ and it 
was found that half of the book was grossly obscene, but that the de¬ 
fendant sold it, not for gain, nor for the purpose of prejudicing good 
morals, but for the purpose of exposing what he considered to be the 
errors of the Church of Rome, a conviction was supported. The Court 1 
held that the immediate motive of the defendant was not the question. 
If in fact the work was one of which it was certain, te that it would 
suggest to themrinds of the young of either aex, or even to persons 
of more advanced years, thoughts of a most impure and libidinous 
character, 55 then its sale was a criminal offence, and it was imma¬ 
terial that the defendant had in view an ulterior object, which was 
innocent or even laudable. The law assumed that he contemplated 
those results which would naturally flow trom the perusal of the trea¬ 
tise. (Reg. i?. Hicklin. 3 LR. QB. 360. 371.) 

293, "Whoever has in his possession any such ob- 

in os- 0061X6 or other thing as is men- 

sesBioa obscene tioned in the last preceding section 
bo £?“ +-° r 8816 or f° r the purpose of sale, distribution, 
or public exhibition, shall be punish¬ 
ed with imprisonment of either description for a term 
which may extend to three months, or with fine, or 
’with both. 

294. Whoever sings, recites, or utters in or fleax 

any public place any obscene sODg, 

scene songs. ballad, or words to the annoyance of 

others, shall be punished with imprisonment of either 
description for a term which may extend to three 
months, or with fine, or with both. 

The words of this section, which make it necessary that the place 
should be public, and that the act should be to the annoyance of 
others, seems to point to such open obscenitya as would have been a 
nuisance at common law. 

It seems an established principle, that whatever openly outrages decency 
, is injurious to public monte, is a misdemeanour at common law. 1 ’ 

" Jtt. n,> 
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According to English law such an ad, oven if committed in a place 
of public resort, was not indictable if only one person could have been 
annoyed by it. (Arch. 792.) But though the plural word * others* 
is used in this section it includes the singular number under a. 9, 
unless the contrary appears from the context. There certainly is no 
reason why a person who bawled out an indecent song in a railway 
carriage, to the annoyance of a single lady should not be punished 
for it, 

An omnibus is a public place for this purpose, and so of comae 
would a railway train be, (Arch. 71)2) or any place where a great 
number of persona might be affected bv the criminal act. (tteg. i\ 
T hall man 33 L. J. M. C. 53. L. & C 320.) 

** In considering whather a particular locality is a public place or not, tin* 
Courts look at it m respect to the manner in which it was u«ed at the time 
^of the alleged otfenefy Thus, if a village storehouse to which people resort 
*for the purchase of goods, or a Bhop an which medicines are sold, in locked 
up at night, xt then ceases to be a public place, though it was auoh during 
the day. And the geueral principle seema to be, that the place must be one 
to which people nre at the time privileged to resort, without an invitation 
On the other hand any place may be made public by a temporary assem¬ 
blage.* and the exclusion of few persons is not alone wuftichftt to prevent its 
being such/ 1 (1 Biahop. s. 315) 


CHAPTER XV. 

OF OFFENCES RELATING TO RELIGION. 

295. Whoever destroys, damages, or defiles any 
injuring ordefii- place of worship, or any object held 

8hfp%ahintent 0 to ? aci ' ed . b y any data of persons; with the 
insult the religion intention ot thereby insulting the re- 
of «oy ci&as. ligion of any class of persons, or with 
the knowledge that any class of persons is likely to 
consider such destruction, damage, or dofilement as 
an insult to thetr religion, shall be punisbod with 
imprisonment of either description for a term which 
may extend to two years, or with fino, or with both. 


29 G. Whoever voluntarily causes disturbance to 
any assembly lawfully engaged in the 
hgiousMsembiy 16 ' performance of religious worship or 
religious ceremonies, shall be punish¬ 
ed with imprisonment of either description for a 
term which may extend to one your, oi‘ with fine, or 
With both. 

397. Whoever, with intention of wounding tho 
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feelings of any person, or of insulting 
buSrt jSf the religion of any person, or with 
the knowledge that the feelings of 
any person are likely to he wounded, or that the re¬ 
ligion of any person is likely to be insulted thereby, 
commits any trespass in any place of worship or on 
any place of sepulture, or any place set apart for the 
performance of funeral rites, or as a depcfeitory for 
the remains of the dead, or offers any indignity to 
any human corpse, or causes disturbance to any per¬ 
sons assembled for the performance of funeral cere-^ 
monies, shall be punished with imprisonment of either* 
description for a term which may extend to one 
year, or with fine, or with both. 

298. "Whoever, with the deliberate intention of 
• wounding the religous feelings of any 
&c U ^ e th n Ieiib"ft 0 person, utters any word or makes any 
intent to wound sound in. the hearing of that person, 
iu|s of el ^y person! or makes any gesture in the sight of 
that person, or places any object in the 
Bight of that person, shall be punished with impri¬ 
sonment of either description for a term which may 
extend to one year, or with fine, or with both. 

These sections are of so dangerous a character, that it is most neces¬ 
sary to bear in mind the general exceptions contained in ss.^76-8D; 
It is clear that a missionary or teacher, bond fide /pursuing his'calling, 
could not be indieted^for any offence he might give to others, nor of 
course could a magistrate, who felt it to be his duty to prevent or 
interrupt a religious procession- Nor a Municipal Commissioner or 
Engineer who dug up a burial ground, or threw down a temple, in the 
performance of some public work. Nor a person who did such an act 
upon ground which was lawfully his own, whatever might be the 
offence given thereby. 

The original framers of the Code say in reference to s. 298 (p. SO.) 
« In framing this clause we had two objects in view , we wish to allow all 
fair latitude to religions discussion, and at the same time to prevent the 
professors of any religion from offering, under the pretext of such discus- 
eion, intentional insults to what is held sacred by others. We do not con¬ 
ceive that any person can be justified in wounding with deliberate inten¬ 
tion the religious feelings of his neighbours by words, gesture or exhibitions, 
A warm expression dropped in the heat of controversy, or an argument 
urged by a person not for the purpose of insulting and annoying the pro- 
teibtsof a different creed, but m good faith for the purpose of vindicating 
no t fall under the definition contained in this clause/* 

Notwithstanding this explanation, the complaints against this Sec- 
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tion were numerous, not only from the Missionaries, but from the com¬ 
pany’s Judges, one of whom, Mr, Giberne^ Judge of the Bombay 
Judder Court says, u this clause might, I think, be excluded, for it 
almost amounts to a prohibition of preaching the Gospel.** In com¬ 
menting upon these criticisms, the Commissioners quote the above 
passage, and go ou to say. 

We understand these instances to be mentioned indicative* of thu 
strictness with which the definition is to be construed^ ao as tc not to make 
a person criminally liable for words, &c,> wounding the religious feeling# of 
another,, unless * deliberate intention so to wound hia feeling* bo unequivo¬ 
cally manifested, as it would be by mere railing and abuse, and by offen¬ 
sive attacks upon his religion,un^ the pretext of discussion, without any 
argument which an impartial arbiter could possibly believe to have been 
addressed to him in good faith merely for the purpose of convincing him 
of the truth. It is here to be observed, tbat it ia not the impression 
•of the offended party that is to be admitted to decide whether 
the words uttered deserve to bo considered as insulting, and whether 
they were uttered with the deliberate intention q£ insulting; those are 
points to be determined upon cool and calm consideration of the circum¬ 
stances by the judge. The intention to wound must bo ddibcrate t that is, not 
conceived on the sudden in the course of discussion, but premeditated. It 
must appear, not only that the party, being engaged in a diaousekm with 
another on toe subject of toe religion professed by that other, in the course 
of toe argument consciously used words likely to wound his religious feel¬ 
ings, but that he entered into toe discussion with toe deliberate purpose of 
so offending him. In other places in the Code, a party is held guilty if he 
causes a certain effect, the causing of which is an offence, intending to cause 
that effect, or knowing that his act ms likely to cause it* Here there is a mark¬ 
ed difference; although the party uttering offensive words might be con¬ 
scious at toe moment of uttering them that they were likely to wound the 
feelings of hiB audience, yet if it were apparent he uttered them on the spur of 
the occasion, in good faith, simply to further his argument—that be did not 
take advantage of the occasion to utter them in pursuance of deliberate pur¬ 
pose to offend—he would not we think, bo liable to conviction under h. 208* 
If, however, a party were to force himself upon the attention of another, ad¬ 
dressing to him, an involuntary hearer, an insulting invective ngmnut hi# reli¬ 
gion, he would, we conceive, fall under thedufinition, for the ronHoimhh infer¬ 
ence from his conduct would be, that ho had a deliberate intention of found¬ 
ing the religions feelings of his hearer*’* (Second fteport, 1847, s* 252.) 

I have thought it important to give the above extracts at consider- 
nbfe length, as showing what was really meant by those to whom wo 
are indebted for this danse. At the same time I oaunot but feel 
most apprehensive of tbs effect of a section, which requires ao much 
^tplanation, and is susceptible of so many refined distinction,, 
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CHAPTER XVI. 

OF OFFENCES AFFECTING THE 
HUMAN BODY. 

• OP OFFENCES AFFECTING LITE, 

299. Whoever causes death by doing an act with 
the intention of causing death, or with 
cide Ulpabl0 h ° mi " the intention of causing such bodily 
injury as is likely to cause death, or 
with the knowledge that he is likely by such act to. 
cause death, commits the offence of culpable homicide. 

Illustrations • 

(а) A lays sticks and turf over a pit, with the intention of thereby 
causing death, hr with the knowledge that death is likely to be there¬ 
by caused. Z, believing the ground to be firm, treads on it, falls in 
and is killed. A has committed the ofFen ce of culpable homicide. 

(б) A knows Z to be behind a bush. B does not know it. A, in¬ 
tending to cause, or knowmg it to he likely to cause Z’s death, induces 
B to fire at the bush. B fires and kills Z, Here B may be guilty of 
no offence ; but A has committed the offence of culpable homicide. 

( c ) A, by shooting at a fowl with intent to kill and steal it, kills B, 
who is behind a bush ; A not knowing that he was there. Here al¬ 
though A was doing an unlawful act, he was not guilty of culpable 
homicide, as he did not intend to kill B, or to cause death by doing an 
act that he knew was likely to cause death. 

To constitute the offence of culpable homicide, not only must the 
act of the offender have caused death, but it must have been done with - 
the intention that death should be caused, or the knowledge that death 
was likely to be caused by the act 

lotention must not be confounded with wish. Suppose a man dis¬ 
charges a pistol at another. He may either wish to kill him, ag for 
instance if the person aimed at is his enemy ; or he may intend to kill 
him, but wish that his death could be avoided, as a criminal firing at 
a policeman to avoid arrest; or he may intend to wound him, knowing 
that the wound may be fatal, but neither wishing nor intending that ife 
should be so ; or he may simply fire at him, as a man often did in a 
duel, neither wishing nor intending either to kill or wound, but merely 
aiming in the direction of his opponent, and taking his chance of any 
consequences that may follow. If in any une of these instances death 
ensued, the act would be culpable homicide, unless legally justifiable. 

Upon a charge of culpable homicide, whether amounting to murder 
or not, it is for the prosecution to establish the intention or knowledge 
which the law requires to make up the offence. (1 B. C. C. CB. 5.) 
these are not established, or where they are negatived, the pro- 
fail. (5 R, J & P. 217.) It is not, however, to be sup- 
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posed that direct evidence of the prisoner's mental condition is neces¬ 
sary. The circumstances which prove the act will in general prove 
the knowledge or intention. It is a fair presumption that every mau 
knows the probable result of the act which he does, and if he knows 
the result^ then it is an equally fair inference that he intends it; i 
that in doing the act, he contemplates that it will lead to that particu¬ 
lar result. (I B. C, 0. CR. 9.) Sometimes, this presumption is so 
violent that it can only be rebutted by establishing special ignorance on 
the part of the defendant. For instance, if a savage who had never 
seen fire arms, were to discharge a gun at another, no inference could 
be drawn that he intended to kill. In the case of an ordinary person 
the inference would be irresistible. Sometimes the presumption is so 
weak that it can only arise by showing special knowledge. If a phy¬ 
sician were to caqe a patient who had heart disease, it might probably 
*be assumed that he knew his act was likely to cause death. In the case 
of an ordinary person the contrary presumption would be the fair one. 

Cases in which death is caused while the person is doing an unlaw* 
ful act, or a lawful act in a negligent or improper way, are always 
treated by the English law as manslaughter. They will be culpable 
homicide under the Penal Code, if the death was intended, or might 
fairly have been foreseen. For instance, if a pointsman were to go to 
sleep at his post, when a train was known to be on its way to the place 
and a death ensued, this would be manslaughter, aud culpable homicide 
too. But if he left his post for a short interval, in violation of express 
general orders at a time when no train ought to have been on its way, 
and during his absence a train, which no one could have anticipated 
arrived, and a fatal accident took place ; this would certainly be man¬ 
slaughter by English law. But if the jury was of opinion, as they pro¬ 
bably would be, that he could not have known that his absence was 
likely to cause death oi any accident, it would not be culpable homi¬ 
cide. So if a man struck another a blow, which under ordinary circum¬ 
stances would not be dangerous, but which in consequence of the per¬ 
son struck having a diseased organ, such as an enlarged spleen, actual¬ 
ly caused death; this by English law would be manslaughter But it 
would not be culpable homicide, unless the defendant knew of the 
disease. Which rendered his act likely to be fatal. (I R. C. C, CR. 77.) 

This section only speaks of acts done, but by s. 82 (ante p. 32) words 
which refer to acts done are extended to illegal omissions, unless the 
contrary appears from the context* The Code as originally drawn (s* 
294) included in the definition of culpable homicide, the case of a 
person who ** omits what he is legally bound to do.” As illus¬ 
trations were given, the cases ofahircil guide who deserted a tra¬ 
veller in a jungle, where he dies ; a person legally hound to supply 
food to the mother of a suckling child, who omits to do so, knowing 
that the mother's death may result, and the mother survives, but the 
child dies ; and of a person who keeps another in wrongful confiue- 
3 *e»t, and being in consequence bound to supply him with eveTy thing 
neoiattpsy for his life, omits to procure medical advice for him, know¬ 
ing thftM* & likely to die for want of & la commenting upon this 
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section, the Commissioners give the following as further instances of 
their meaning. 

“A omits to tell Z that a river is swollen so high' that Z cannot safely at- 
tempt to ford it, and by this omission voluntarily causes Z’s death , this is 
murder, if A is a peon stationed by authority to warn travellers from attempt¬ 
ing to ford the river. It is murder, if A is a guide who had contracted to 
conduct Z. It is not murder, if A is a person on whom Z has no other claim 
than that of humanity.” 

“ A savage dog fastens on Z. A omits to call off the dog, knowing that if 
the dog be not called off, it is likely that Z will be killed Z is killed. This 
is murder in A, it the dog belonged ta A, inasmuch as his omission to take 
proper order with the dog is illegal (s. 289) But if A he a mere passer by 
it is not murder.” (Report 1837* p. 55.) 

It is curious that the Code as at present framed contains no in¬ 
stance of illegal omissions amounting to culpable homicide. Of course 
the absence of such illustrations does not affect the force of the law," 
since I conceive that the united effect of the present Sections 299 
and 82 is exactly the same as that of tbe old Section 294 as quoted 
above. 

It must not •however, be supposed that every omission or even every 
improper omission, is punishable as illegal. In a recent case before the 
Court of Criminal appeal in England, the facts and law were stated as 
follows by Erie, C- J. 

iL The facts of the case are, that the prisoner did not take ordinary 
care to procure the aid ot a midwife when hei daughter was in child¬ 
birth. The consequence was that the daughter died. Was the not ask¬ 
ing for that aid a breach of duty for which she is responsible in a Cri¬ 
minal Court ? We must take it, that if the prisoner had used ordinary 
care she could have procured the aid of a midwife. But the person 
who calls in a midwife usually pays for her assistance. There is no 
proof here that the prisoner had any means at her disposal for the pur¬ 
pose of paying the midwife. The prisoner cannot, 1 think, be held 
criminally responsible for not asking for that aid. I cannot find that 
this cases comes within the principle of any of the cases that have been 
oited. In oases of imprisonment, when the persons themselves are 
helpless, the duty of rendering necessary assistance to them is cast on 
those who have charge of them. The like principle applies to the case 
of children, who are helpless on account of their tender years. The 
case of an apprentice, where a duty of maintenance is imposed by law 
or contract, is also distinguishable from the present. Here the 
daughter of the prisoner was quite beyond the age of chidhood, I 
cannot firifl any authority for saying that there was such a breach of 
duty on the part of the prisoner as rendered her liable to conviction for 
»imn$laughter. ,, (Reg. v. Shepherd, 31. LJ. MC. 102. L & 0. 147.) 

Even if it had been shown that the prisoner had, in fact, had money 
of her own sufficient to defray the midwife's charges, it would, I con¬ 
ceive, have made no difference. There is no legal obligation upon any 
one to spend money in charity. It may be inhuman, but it is certainly 
not illegal to allow a beggar to starve, or a sick man to die foi want of 
medical advice* 
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And so where a mistress was hulictcii for causing the death of her 
seivantby neglecting to supply her with proper food and lodging* 
Erie, C. J, said, 44 The law clearly is that if a person has the custody and 
charge of another, and neglect* to supply proper food and lodging,'such 
person is responsible, if horn such neglect death results to the person 
in custody. But it is ntao equally clear that when a person having 
the free control of her actions, and able to take care of herself, remain -4 
in a service where she is starved and badly lodged* the mistrm b not 
criminally responsible for any consequences that may ensue. The 
question in the present case is, whether there is evidence that the de¬ 
ceased was reduced to such a state of body and mind as to be hciplcns 
and unable to take care of herself; or that she was so under the do- 
•minion and restiaint of Iter mistress as to be unable to withdraw her* 
self from her control. If there was substantial evidence to go to the 
f|ury upon either of these points, the conviction must of course be sus¬ 
tained^ (Beg. v. Smith. L k 0. GOT. 624. 34 LJ. MC. 153.) 

Under ss. 460-492 breaches of contract, or illegal omissions, are 

punishable, whether any injury follows fiom the omission or not. 

• 

Under English law, even where the deceased lias voluntarily done 
the act, which caused his death, it will still be culpable homicide, if it 
was done from an apprehension of immediate violence. As for in¬ 
stance, where on being attacked, he threw himself into a river, or 
jumped out of a window, provided the apprehension was well ground¬ 
ed and justified by the circumstances. And so it was held to be cul¬ 
pable homicide in a case where the prisoner committed an assault upon 
the deceased while he was on horseback, and pursued him as he was 
riding away, upon which the deceased spurred his horse, and was 
thrown by it, and killed. (1 Buss 676. Arch. 538.) The principle in 
all these cases was, that n person who is attacked lias a right to make 
his escape, by every possible means, and if his death happens from the 
means to which he is driven, the person by whose unlawful net he is , 
compelled to such extremity is responsible for the consequence* But 
the violence threatened must be such as would fairly warrant the step 
taken. A man would not be justified in leaping out of a window to 
avoid having his ear boxed. On the other hand, his conduct should 
be considered with reference to the state of excitement and alarm in 
which he was at the moment, and not as if he had time to deliberate 
what on the whole would be most prudent. But where the prisoners 
were indicted for the murder of two boys, and it appeared that the de¬ 
ceased having allowed their cattle to stray on the prisoner's fields, were 
pursued by the latter, and fled towards the river, in which they wane 
found drowned the next day; it was held that no crime, under'the 
circumstances, was established. (1. M. Dig, 167, s. 434) 

Under s. 299 the above class of cases seems to be excluded* That 
section appears to assume that the death is caused by Mb# not of the ao* 
rifcfed, and by an act which he intended, or knew to bo likely, to cause 
This can hardly, without great straining, bo said of a death 
entirely from the voluntary and unforeseen actof the de- 
ceasedlffltad^ and which WoaMnever have happened from any act done 
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or iutemlod to be done by the prisoner. The principle of English law 
is completely different. An English Jurist looks rather to the charac¬ 
ter of the act, than to the intention with which it is done, and holds 
that death resulting from the negligent performance of a lawful act, or 
from any performance of an unlawful act, must at the very least be 
culpable homicide^ whatever were the intentions of the agent. 

So far was this principle earned that it was held that where a per¬ 
son engaged in an unlawful act, undesignedly killed a man, the 
killing would be murder if the unlawful act were felony, and culpable 
homicide if only a misdemeanour. 

u If a man shoot at another’s poultry, with intent to steal them, and by ac¬ 
cident kill a man, it is murder , if without such intent, it is manslaughter; 
the aot of shooting at the poultry being unlawful, but not felonious.’* (1 Rm,s. 
851. and see ibid. 849. 852. 855 5 

This was certainly pushing the principle to the holders of the ludi-• 
crous. Such a case is expressly decided by Illustration (c) not to be 
even culpable homicide, (ante, p. 211) and see the Report of 1836, 
pp.' 63-65. ( 

Explanation 1.—A person who causes bodily in¬ 
jury to another who is labouring under a disorder, 

, disease, or bodily infirmity, and thereby accelerates 
the death of that other, shall he deemed to have 
caused his death. 

Explanation 2.—Where death is caused by bodily 
injury, the person who cause such bodily injury shall 
be deemed to have caused the death, although by 
resorting to proper remedies and skilful treatment 
the death might have been prevented. 

It is' also murder where the prisoners have mflicteil a wound 
which renders necessary a surgical operation, as for instance, an ampu¬ 
tation, and the party sinks under the effect of it. (3 M. Dig 127, § 
174.) And conversely, if a man be wounded, and the wound turn to 
a gangrene or fever, for want of proper applications, or from neglect 
and the man die of the gangrene of fever ; or if it becomes fatal from 
the refusal of the party to submit to a surgical operation ; in either 
case the crime of murder is complete, for it is the act of the prisoner 
which has brought the other into a position in which his death is 
natural and likely* But where the wound would not have caused 
death, but it is brought on by improper applications, this, according to 
English law, was considered not to be murder, for the death started 
from a completely different source, and was not the resfllt of the act 
dona. (Arch. 538.) The original framers of the Cods, however, cDm- 
aictered that the creation of, murder ot no murder would turn, not 
Ugon the cause of the death, but the. object of the wound, and give the 
Ip&tance of a person interested in the death of a young heir giving him 
Vonnd, knowing that the ignorant «|nd unskilful treatment of 
kim would cause it to terminate fatally, and 
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such a result, ( Report 1837, p. 58.) The subsequent Commission¬ 
ers agree with them that such a case, if it could be proved, ouahfc to be 
treated as murder, and that it would come under the definition of the 
offence. They considered the case, however, so improbable, that they 
expressed themselves as 

u Doubtful of the propriety of putting it as a case within the definition, 
[s. 299) for fear of its leading to a latitude of construction which, under 
some supposed analogy, might include predicaments quite beyond its scope.” 

(1st Report 1846. } 250-253.) 

Of course the want of an illustration in no way takes from the 
meaning of the Law. 

Explanation 3.—The causing of the death'of a 
child in the mother’s womb is not homicide. But it 
'may amount to culpable homicide to cause the death 
of a living child, if any part of that child has been 
brought forth, though the child may not have breath¬ 
ed or been completely born. 

Causing the death of a child in the womb is punishable under s. 315. 
TheCrim- P. C. s. 171 provides that 

“ It shall be the duty of the Officer in charge of a Police Station* on receiv¬ 
ing notice or information of the unnatural or sudden death of any’person, im¬ 
mediately to give intimation to the nearest Magistrate, and to proceed to the 
place where the body of such deceased person is, and there in the presence of 
two or more respectable inhabitants of tho neighbourhood, to makrmqniry 
and report the apparent cause of death, describing any mark of violence 
which may be found on the body, and stating in what manner or by what 
weapon or instrument such mark appears to have been inflicted. Tho re¬ 
port shall be signed by such Police Officer and other persons, or by m many 
of them as shall concur theroiu, and shall be forthwith forwarded to the Ma¬ 
gistrate. $Vhen there may bo any doubt regarding the cause of death, such 
Police Officer shall forward the budy with a view to its being examined by 
the Civil Surgeon, if the state of tho weather and distance will admit of its 
being so forwarded without risk of putrefaction on tho road. In tho Presi¬ 
dencies of Madras and Bombay, it shall ho the duty of the Head of the Vil¬ 
lage in like manner to make the inquiry and report as aforesaid.” 

3Q0, Except in the cases hereinafter excepted, 

Mura® culpable homicide is murder, if the act 

«r er. by which the death is caused is done 
with the intention of causing death, or— 

Zndly .—If it is done with tho intention of causing 
such bodily injury as the offender knows to be likely 
to cause the death of tho person to whom the harm 
is caused, or— 

3 rdly .—If it is done with the intention of causing 
^®jtly injury to any person, and the bodily injury 
inh|ipe& to, be inflected is sufficient in theordinfry 


217 


ktMy .—If the person committing the act knows that 
it is so imminently dangerous that it must in all pro¬ 
bability cause death, or such bodily injury as is likely 
to cause death, and commits such act without any 
excuse for incurring the risk causing death or such 
injury as aforesaid. 

Illustrations . 

(a) A shoots Z with the intention of killing him. Z dies in conse¬ 
quence. A commits murder. 

(ft) A, knowing that Z is labouring under such a disease that a blow 
is likely to cause his death, strikes him with the intention of causing 
bodily injury. Z dies in consequence of the blow. A is guilty of mur¬ 
der, although the blow might not have been sufficient in the ordinary 
course of nature to cause the death of a person in a sound state oft 
health. But if A not knowing that Z is labouring under any disease, 
gives him such a blow as would net m the ordinary course of nature kill 
a person in a sound state of health, here A, although he may intend to 
cause bodily injury, ^is not guilty of murder, if he did not intend to 
cause death, or such bodily injury as in the ordinary course of nature 
would cause death. 

(c) A intentionally gives Z a sword-cut or club-wound sufficient to 
cause the death of a man iu the ordinary course of nature. Z dies in 
consequence. Here, A is guilty of murder, although he may not have 
intended to cause Z’s death. 

(d) A without any excuse fires a loaded cannon into a crowd of per¬ 
sons and kills one of them. A is guilty of murder, although he may 
not have had a premsditated design to kill any particular individual; 

The distinction between murder dnd culpable homicide not amount, 
ing to murder, has been verv clearly laid down by Sir B. Peacock, CJ* 
in a recent Bengal ease. [IB. 0. C. OR. 39.) There he said, 

u There are, in my opinion, several important distinctions between 
murder and culpable homicide ; an offence cannot amount to murder, 
unless it falls wibhin the definition of culpable homicide, for section 
300 merely points out the cases in which “ culpable homicide is 
murder.” But an offence may amount to culpable homicide without 
amounting to murder-” 

“ Culpable homicide is not murder, if the case falls within any of 
the exceptions mentioned in section 300. The causing of death by 
doing an act with the intention of causing death is culpable homicide r 
It is also murder, unless the case falls within one of the exceptions in 
Section 300. Causing death with the intention of causing bodily in¬ 
jury to any person, if the bodily injury intended to be inflicted is suffix 
cient, iu the ordinary course of nature, to cause death, in my opinion 
falls within the words of section 289—“ with the intention of causing 
such bodily injury as is likely to 4 #use death,” and is culpable homi- 
cide. It is also murder, unless the cause falls within one of the excep¬ 
tions—See Section 300, Clause 3.” 

€s Causing death by doing an act with the knowledge that such aqfc 
is likely tcMjause death is culpable homicide, but it is not murder. 
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even if it does not fall within any of the exceptions mentioned in Sec¬ 
tion 300, unless it falls within Clause 2, 3 or 4 of section 300 ; that 
is to say, unless the act by whieh the death is caused is done with the 
intention of causing such bodily injury as the offender knows to be 
likely to cause the death of the person to whom the harm is caused, or 
with the intention cf causing bodily injury to any person, aud the 
bodily injury intended to be inflicted is sufficient, in the oidinary 
course of nature, to cause death, or unless the person committing the 
act knows that it is so lmmioently dangeious that it must, m all pro¬ 
bability, cause death, or such bodily injury as is likely to cause death.” 

<e In speaking of acts, I of course include illegal omissions.” 


te There are many cases falling within the words of Section 299— 
t( or with the knowledge that he is likely by such act to cause death”— 
that do not fall within the 2nd, 3rd or 4th Clause of Section 300; 
such, for instance, as the offences described in Sections 279,280, 281, 
282, 284, 285, 286, 287, 288 and 289, if the offender knows that his 
act of illegal omission is likely to cause death, aud if in fact it does 
cause death. But although he may know that the act pr illegal omis¬ 
sion is so dangerous that it is likely to cause death, it is not murder, 
even if death is caused thereby, unless the offender knows that it must, 
in all probability, cause death, or such bodily injury as is likely to 
cause death, or unless he intends thereby to cause death or such bodily 
injury as is-described in Clause 2 or 3 of Section 300.” 


“ As an illustration : suppose a gentleman should drive a buggy in 
a rasli and negligent manner, or furiously along a narrow crowded 
street. He might know that he was likely to kill some person, but he 
might not intend to kill any one, or to cause bodily injury to any one. 
In such a case, if he should cause death, I apprehend he would be 
guilty of culpable homicide not amounting to murder, unless it should 
be found, as a fact, that he knew that his act was so imminently 
dangerous that it must in all probability, cause death or such bodily in¬ 
jury, &c. as to bring the case within the 4th Clause of Section 300. 
In an ordinary cause of furious driving, the facts would scarcely war¬ 
rant such a finding. If found guilty of culpable homicide not amount¬ 
ing to murder, the offender might be punished to the extent oftrans- 

S artaEum for ten years, or imprisonment for ten years with fine (see 
ections 304 & 59); or if a European or American, he would be sub* 
ject to penal seivitude, instead of transportation. It would not be 
right in such a case that the offender should be liable to capital pun¬ 
ishment for murder. The first part of section 304 would not apply 
to the case. That applies only to cases which would be murder, if 
not falling within one of the exceptions in Section 300. If a man 


should drive a buggy furiously, not merely along a crowded street, but 
E&tentionally into the midst of a crowd of persons, it would probably 
te* fotmd, as a fact, that he knew that his act was so imminently 
l&jierons that it must, in all probability, cause death or such bodily 
as in Clause 4, Section 300.” 

^ ft ft fact of a man’s doing an act with the knowledge that he 

is death, it may be presumed that te did it with the 
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intention of causing death, if all the circumstances of the case justify 
such a presumption ; but I should never presume an intention to 
cause death merely from the fact of fuiious driving in a crowded 
street, in which the driver might know that his act would be likely to 
to cause death. Presumption of intention must depend upon the facts 
of each particular ca ,,e.” 

u Suppose a gentleman should cause death by furiously driviug up 
to a Railway station. Suppose that it should be proved that he had 
business in a distant part of the country, say at the opposite terminus, 
that he was intending to go by a particular train ; and that he could 
not arrive at his destination in time for his business by any other 
tiain ; that at the time of the furious dnving, it wanted only two mi¬ 
nutes to the time of the train’s starting ; that the load was so crowd¬ 
ed that he must have known that he was likely to run over some one, 
and to cause death. Would any one under the circumstances pre 2 
sume that his intention was to cause death, 9 Would it not be more 
reasonable to presume that his intentiou was to save the train ? If the 
Judge or Jury should find that hia intention was to save the train, 
but that he nyist have known that he was likely to cause death, he 
would be guilty of culpable homicide not amounting to murder, un¬ 
less they should also find that the risk of causing death was such 
that he must have known, and did know, that his act must, in all 
probability, cause death, within, the meaning of Clause 4, Section 
300” 

“ If they should go further, and infer from the knowledge that he 
WaB likely to cause death, that he intended to cause death, he would be 
guilty of murder and liable to capital punishment.” 

In short where the positive intention to cause death is negatived, 
the difference between murder and culpable homicide is a mere ques¬ 
tion as to different degrees of probability that death would ensue. 
Where death must have been known to be a probable result, it is cul¬ 
pable homicide. Where it must have been known to be the most pro¬ 
bable result, then it is murder. 

As in culpable homicide, so on a charge of murder, it lies upcn the 
prosecution to make out the knowledge or intention which consti¬ 
tutes the crime. (4 K 0. C. C R 13.) But if the prisoner •relies 
upon any of the exceptions as reducing his guilt, it is for him to show 
that those exceptions existed in his case. (5 It. J &P. 40.1 R. C* 
C. CR. 5.) 

Exception. 1.—Culpable homicide is not murder 
When culpable if tlie offender, whilst deprived of the 
homicide ib not power of self-control by grate and 
Eaurd81 ' sudden provocation, causes the death 

of the person who gave the provocation, or causes 
the death of any other person by mistake or accident. 

, The above exception is subject to the following 
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First .—That the provocation, is not sought or vo¬ 
luntarily provoked by the offender as an excuse for 
killing or doing harm to any person. 


Secondly .—That the provocation is not given by 
anything done in obedience to the law, or by a public 
servant in the lawful exercise of the powers of such 
public servant. 

For instance, nothing can well be more galling than for a man to 
have hia house entered by a Sheriff's bailiff, and possibly to have his 
very bed taken from under a sick wife. But such provocation would 
Oiot mitigate his guilt if he killed the Sheriff’s officer; and it would 
make no difference that the proceedings which terminated with arrest 
were all fraudulent, or even illegal, provided the warrant under which 
the officer acted was a valid warrant, and provided he acted under it 
in a legal manner. But the mere fact that an officer is lawfully 
authorised to do one act does not protect his unlawful acts, so as to 
deprive a person who assails him in anger at such unlawful acts, of 
the plea of provocation- As the Commissioners say, (1st Beport 
1S46, s. 277.) 

u We apprehend that grave provocation given by anything done under 
cover of obedience to law, or under co-yer of its authority, or by a public ser¬ 
vant, or in defence, in excess of what is strictly warranted by the law, in 
point of violence, or as regards the means used, or the manner of using 
them and the like, would be admissible in extenuation, of homicide under 
this clause. For example, take the case of Wat. Tyler referred to in the 
note to this chapter (Report 1835, p. 60.) Here was a public officer, a 
tax-gatherer, who came 4 to exercise his lawful powers* in that capacity, 
but doing so in a manner unwarranted and highly offensive, Tyler was ex¬ 
cited to i violent passion,* and in his rage killed him on the spot. The 
Commission era upon this say , 4 so far, indeed, should we be from ranking 
a man who acted like TylBr with murderers, that we conceive that a judge 
would exercise a sound discretion in sentencing such a man to the 
punishment fixed by the law for manslaughter.” * * 


also note to a. 347, post. 


Thirdly .—That the provocation is not given by 
anything done in the lawful exercise of the right of 
private defence. 

Explanation .—Whether the provocation was grave 
and sudden enough to prevent the offence frond 
amounting to murder, is a question of fact. 


Illustrations .. 

k, under the influence of passion excited by a provocation given 
fictionally kills Y, Z’s child. This is mucder, inasmuch as the 
t the child^an d the (Jea^th oftbSs child was 
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(&) Y gives grave and sudden provocation to A, on this provo¬ 
cation, fires a pistol at Y, neither intending nor knowing himself to be 
likely to kill Z. who is near him but out of sight, A kills Z. Here A 
has not committed murder, hut merely culpable homicide. 

(c) A is lawfully arrested by Z, a bailiff. A is excited to sudden 
and violent passion by the arrest, and kills Z. This is murder, inas¬ 
much as the provocation was given by a thing done by a public* servant 
in the exercise of his powers. 

(i d ) A appears as a witness before Z, a Magistrate. Z says that he 
does not believe a word of A’s deposition, and that A has perjured 
himself. A is moved to sudden passion by these words, and kills Z. 
This is murder. 


<e) A attempts to pull Z’s nose. Z, in the exercise of the right of 
private defence, lays hold of A to prevent him from doing so. A is 
moved to sudden and violent passion in consequence, and kills Z. This 
is murder, inasmuch as the provocation was given by a thing done in* 
the exercise of the right of private defence. 

’ (/) Z strikes B. B is by this provocation excited to violent rage. 
A, a bystander, intending to take advantage of B’s rage, and to cause 
him to kill Z, puts knife into B’s hand for that purpose. B kills 
Z with the knife. Here B may have committed only culpable homi-* 
cide, but A is guilty of murder. 

It is not to be supposed that any amount of provocation will reduce 
the offence of murder to culpable homicide. There must be some pro¬ 
portion between the provocation and the resentment. (1 B. A. Cr. 11.) 
As explained above c < the provocation must be grave and sudden enough 
to prevent the offence fiom amounting to murder.'* The violence used 
muBt not be “ in a cruel or unusual manner,” 

Hence, where a park-keeper, having found a boy stealing wood, tied 
him to a horse’s tail, and dragged him along the park, and the boy 
died of the injuries he thereby received, this was held to be murder. 
So wherB two soldiers forced their way into a public bouse, when it 
waa closed at night, and one killed the landlord who was struggling 
to get them out, this was held to be murder, because the landlord had 
a right to put them out of the house. (Arch. 544.) 

On the other hand, where the provocation has been very violent, 
killing even with a deadly weapon, has been held to be merely cuhpable 
homicide. Where, some provoking words being used by a soldier to 
a woman, she gave him a box on the ear, and the soldier immediately 
gave her a blow with the pummel of his sword on the breast, and then 
ran after her, and stabbed her in the back, this was at first deemed 
murder; but it appearing afterwards, that the blow given to the 
soldier was with an iron patten, and drew a great deal of blood, the 
offence was holden to be only culpable homicide. (Arch 544.) 


It will be observed that the doctrine of Mahometan law which 
justifies the slaying of an adulterer, when caught by the husband in the 
Very act, is not confirmed here % The rule will therefore be that which 
always prevailed in the English and Scotch law, by which a death 
G such circumstances is considered as unlawful, but m consequence 
B4*r^yity and suddenness of the provocation is treated as being 
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only culpable homicide, and not murder. (Arch 545. Alison Or. 

' L. 113.) 

According to the law of England, Erance, and America provocation 
by words or gestures alone cannot be sufficient to reduce the crime of 
killing intentionally, or with a deadly weapon, below that of murder, 
(1 Buss. 784.) Upon this point however the framers of the Code say, 

_ et We greatly doubt whebhBr any good reason can be assigned for this dis¬ 
tinction. It is an indisputable fact that gross insults by word or gesture 
have as great a tendency to move many persons to violent p&ssion aa dan¬ 
gerous or painful bodily injuries. Nor does it appear to us that passion ex¬ 
cited by insult is entitled to less indulgence than passion excited by pain. 
On the contrary, the circumstance that a man resents an insult more than a 
wound is anything but a proof that he is a man of a peculiarly bad heart.’' 


m Accordingly they draw special attention to the fact, that under 
these sections words and gestures are put upon the same footing as 
any other provocation. (Report 1837, p. 59.) 

The later Commissioners assent to this reasoning, remarking that. 


u -A- discreet judge would properly reject the plea of provocation by insult¬ 
ing words in one case, while he would as properly admit it irf another, accord¬ 
ing as the party might be shown to belong to a class sensitive to insults of 
this sort or otherwise.” (let Report 1848, s. 271.) 

Lastly, in all cases where the plea of provocation is 9 et up, it is es¬ 
sential to prove that the act was committed under its influence ;—not 
merely, it must be observed, under the effect of the resentment oc¬ 
casioned by the injury, but in the heat of blood which renders a man 
unfit to judge of the character of his acts, or their consequences. 
Even in the case of a detected adultery, if the injured husband kill the 
paramour deliberately, and upon revenge, after the fact and sufficient 
cooling time, this would undoubtedly be murder. (Ir^Rus?,* 7-24.) 
Where the murder was committed with a knife, which the prisoner had 
got after the blow was inflicted upon him by the deceased, and they 
had some conversation, and walked together before the stabbing by the 
prisoner, Tindal, C. J. told the Jury that, 


u Th 0 question for them was, whether the wound was given by the pri, 
wner-while smarting under a provocation so recent and so strong, that he 
ntfght not be considered at the moment thB master of his own understand¬ 
ing jhr whether there had been time for the blood to cool, and for reason 
to resuma4te seat before the wound was giyen. That in determining this 
question, the most favorable circumstance for the prisoner was the shortness* 
of time between the original quarrel and thB stabbing, but, on the other 
hand, the weapon was not at hand when the quarrel took place, hut was 
sought for from the distance. It would be for them to say whether the 
prisoner had shown thought, contrivance and design, in the mode of possess¬ 
ing himself of the weapon, and again replacing it immediately after the blow 
was struck ; for the exercise of contrivance and design denoted rather the 
presence of judgment and reason, bhan of violent and ungovernable passion.” 
(I Russ. 727.) The prisoner was found guilty of murder. * 6 

As to mistake, accident, legal justification, and self-defence, see 
ottfepp. 48, 52, 41, 76. . ' 


Exception S.-r— Culpable homicide ip. pjjf ipurder if 

the offender, in. the ©s,erciaie of the right 
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of private defence of person or property, exceeds the 
power given to him by law, and causes the death of 
the person against whom, he is exercising such right 
of defence, without premeditation, and without any 
intention of doing more harm than is necessary for 
the purpose of such defence. 

Illustration. 

Z attempts to horse-whip A, not in such a manner as to causogriev- 
ous hurt to A. A draws out a pistol, Z persists in the assault. A 
believing in good faith that he can by no other means prevent himself 
from being horse-whipped, shoots Z dead. A has not committed mur¬ 
der, but only culpable homicide. 

Exception 3—Culpable homicide is not murder, 
if the Offender, being a public servant, or aiding a 
public servant acting for the advancement of public 
justice, exceeds the powers given to him by law and 
causes death by doing an act which he, in good faith, 
believes to be lawful and necessary for the due dis¬ 
charge of his duty as such public servant, and with¬ 
out ill-will towards the person whose death is caused. 

j Exception 4.—Culpable homicide is not murder, if 
it is committed without premeditation in a sudden 
fight in the heat of passion upon a sudden quarrel, 
and without the offender having taken undue advan¬ 
tage, or acted in a cruel or unusual manner. 

Explanation *—It is immaterial in such cases which 
p$rty offers the provocation or commits the first 
assault. 

Exception 5.—Culpable homicide is not murder 
when the person whose death is caused, being abpve 
the age of eighteen years, suffers death, or takes the 
risk of death with his own consent. 


liberation. 

L by instigation, voluntarily causes Z, a person under eighteen 
years of ago, to commit suicide. Here ou account of Z s youth he was 
incapable of giving consent to his own death ; A has therefore abetted, 
murder. 


Hence a duel, fairly carried out, will now, if death results, only be 
culpable homicide. Formerly it would have been murder. But if any 
unfair advantage were taken, as for instance, if either party were to nic 
before the signal was given, or were to fire off more shots than were 
allowed, this would be murder, for in such a case a greater nsK, is 
up*&4he other party than he had undertaken to bear. 
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And ao it was held that where death supervened upon emasculation, 
voluntarily submitted to by an adult, the operator was not guilty of 
murder, but only of culpable homicide. (I R. C. 0. CR. 12J 


301. If a person, by doing any tiling which ho 
intends or knows to be likely to cause 
death, commits culpable homicide, by 
causing the death of any person whose 
death he neither intends nor knows 
himself to bo likely to cause, the cul¬ 
pable homicide committed by the offender is of tho 
description of which it would have been, if he had 
caused the death of the person whose death ho intond- 
ed or knew himself to be likely to cause. 


Culpable homi¬ 
cide by causing the 
death of a person 
other than the per 
eon whose death 
was intended. 


Accordingly where the prisoner intending to kill the husband of a 
woman, with whom he was carrying on an adulterous intrigue, way¬ 
laid him in the dusk, but by mistake killed a third party who came 
along the road, he was convicted of murder and hung, (3 M. Dig. 

m> § 160 .) 


By the common law of England it was necessary that death should 
follow within a year and a day after the stroke, or other cause of it. 
(1 Hale 428.) This rule is not retained in the present code. As a 
matter of evidence however it would possibly be acted on, as it is hardly 
fair to say that an injury has caused death, when the death docs not 
supervene for upwards of a year. This is ample time in all ordinary 
cases, and the result of a different rule would be, that a party who had 
inflicted upon another an injury which permanently weakened his 
health, might be indicted for murder if the injured man died ten years 
afterwards. 


Lord Hale lays it down as a rule, never to convict any person of 
murder or manslaughter, unless the fact were proved to be done, or it 
least the body found dead, and he mentions a case in which a man was 
execrated for them urder of another, who afterward returned from sea. 
(2 Hale 290.) And accordingly, where a woman was indicted for the 
murder of her bastard child, and it appeared that she had bean mm 
with the child at 6 P. M*, and arrived at another place without it about 
8 P. M., and the body of a child was found in a river, near which aha 
must have passed, but it could not be identified as her child, and the 
evidence was rather the other way ; it was held that she wa» entitled to 
an acquittal ; the evidence rendered it probable that the child found 
was not hers, and with respect to that which really waa her child, the 
prisoner could not by law be called upon, either to account for ifc, or 
to say where it really was, unless there was evidence to thdw that it 
wa* actually dead. (1 Buss. 77 L) 

Oa ths dther hand convictions have been sustained* though the body 
wbe* there was wy etsetig dm**! evidence to the 
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murder, or where the evidence, though it fell short of aoltud JdetiUfi* 
nation of the body, led almost conclusively to the belief that something 
found was the body, 

** Thu a, where the prisoner, a mariner, was indicteJ for the murder of hie 
captain at sea* and a witness stated that the prisoner had proposed to kill 
the captain, and that tho witness being afterwards alarmed in the night by 
a violent noise, went upon deck, and there observed the prisoner take the 
captain up and throw him overboard into the sea, and that he was not seen 
or heard of afterwards; and that near the place on the deck where the cap¬ 
tain was seen, a billot of wood was found, and that the deck and part of the 
prisoner's drest, were stained with blood ; the Court, though they admitted 
the general rule of law, left it to the Jury to say, upon the e^idenoe, whether 
the dcoeased wos not killed before his body was cast into the sea ; and the 
Jury being of that- opinion, the prisoner was convicted, and (the conviction 
being unanimously approved of by the Judgow) was afterwards executed.” (1 
Russ, 770.) 

302. Whoever commits murder* 
Punishment for shall be punished with death, or trans¬ 
mit! ^er. portation for life, and shall also bo lia¬ 

ble to fine. 

It is hardly necessary to observe that no statute of limitations exists 
in criminal law. But where ^prisoners were convicted of murders 
committed 19 and 13 years ago, the Court remitted tho extiemo 
penalty of the law, considering that it was not called for as a public 
example. (Mad. F. U, 196 of 1851, 226 of 1852.) 

4t Upon an indictment for murder, the Jury may find the person charged 
with the offence not guilty of murder, hut gailty of culpable homicide not 
amounting to murder. n (Act XVIII of 1802, s. 11.) 


4t Upon an indictment for the murder of a child, the Jury may find the 
person indicted not guilty of murder, but guilty of intentionally concealing 
or endeavouring to conceal idle birth of such ohUd, under a. SI6 of the Indian 
Penal Code.’’ (IIM e. 12.) 

Punishment for 303. Whoever, being under sen- 
murder by a ute tence oftransportationfor hfe, commits 
convict. murder, shall be punished with death. 

304. Whoever commits culpable homicide pot 
punishment for amounting to murder, shall be punish- 
culpable homicide ed with transportation for life, or ira- 
murdM Wi,ntms to prisonment of either description for a 
term which may extend to ten years, 
and shall also be liable to fine, if the act by which 
the death is caused is done with the intention of 
causing death, or of causing such bodily injury as is 
likely to cause death ; or with imprisonment of either 
-description for a term which may extend to ten years 
or with fine, or with both, if the act is done with the 
knowledge that it is likely to cause death, but without 
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any intention to cause death, or to cause such bodi 
]y'injury as is likely to cause death. 

305. If any person under eighteen years ol" age. 

Abetment of aui an yi nsane person, any delirious person, 
cwieoiobiidorin- any idiot, or any person in a state of 
&ane p^on. intoxication, commits suicide, whoever 
abets the commission of such suicide, shall be punish¬ 
ed with death or transportation for life, or imprison¬ 
ment for a term not exceeding ten years, and shall 
also be liable to fine. 

* 

306. If any person commits suicide, whoovev 

abets the commission of such suicide 
auicide toent ° £ shall be'punished with imprisonment 
of either description for a term which 
may extend to ten years, and shall alfcio be liable 
to fine. 


la a case of Suttee, some of the prisoners actually set fire to ibc 
pile, while one did not co-operate in causing the death of the widow, 
hut took an active part in causing her to return to the pile, when she 
had left it., after being partially burnt. The Bengal High Court held 
that the former prisoners were guilty of culpable homicide, but the 
latter only of abetment of suicide. They said, 

“ Abetment of suicide is confined to the case of persons, who aid and 
the commission of suicide by the hand of the poison hmiHolf who commits 
the suicide. When another person nt the request of, or with the eonmit of 
the suicide has killed that person, he is guilty of homicide by cnniicut# 
which is one of the forms of culpable homicide,” (1 K„ J. and l\ 174 4 ) 

30?. Whoever does any act with such intention 
or knowledge and under 3ueh circum- 
tomur- s t ances that if he by that act caused 
death, he would be guilty of murder, 
shall be punished with imprisonment of either des¬ 
cription for a* torn which may extend to ten years, 
and shall also be liable to fine; and if hurt is caused, 
to any person by such act, tho offender shall be liable 
either to transportation for life, or to such punish¬ 
ment as is hereinbefore mentioned. 


Illustrations. • 

• A 8ll0 ?i B al Z with intention to kill hire; under such oircura- 
ffijglP wyjj desttt ensued, A weutd be guilty of tavriter. Ais liable 
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(6) A, with the intention of causing the death of a child of tondur 
years, exposes it in a desert place, A has committed the offence defined 
by this Section, though the death of the child does not ensue. 

(c) A, intending to murder Z, buys a gun and loads it, A has not 
yet committed the offenco, A fires the gun at Z. He has committed 
tho offence defined in the Section ; and if by such firing he wounds Z, 
he is liable to the punishment provided by tho latter part of this 
Section, 

(<2) A, intcuding tomurder Z by poison, purchases poison and mixea 
tho same with food which remains m A’« keeping ; A has not yet com¬ 
mitted the offence defined in this Section. A places the food on Z’a 
table, or delivers it to 2’a servants to place it on table, A has com¬ 
mitted the offence defined in this Section. 

To constitute an offence under this or the following Section, the 
prisoner must beconvicted of everything which would make up the. crime 
of murder, or of culpable homicide not amounting to murder, except 1 
the death itself. There must be an act done which could cause death, 
and it must have been done with the intention that it should cause 
death, or with the knowledge that it would necessarily, naturally or 
probably, cause-death. Hence where the prisoner presented a ntleat 
his officer, but U was struck up before he had drawn the trigger, and 
the rifle was found to be loaded but not capped, it was held by the 
.Bombay High Court that he could not be convicted under s, 3t)t, al¬ 
though when the act was done the prisoner believed the gun was 
capped* Couch, CJ. said, 

u It appears to me, looking at tho terms of tlitb fhvtiou, ns well as at tho 
illustrations to it, that it is necessary, in order to countitutc an offence under 
it, that there must he au act done under such circumstance* that death 
might be caused if the act took effect. The act must be callable of causixK 
death in the natural and ordinary course of things ; and if the act complain¬ 
ed of is not of that description, a prisoner cannot be convicted of an at¬ 
tempt to murder under %m Section.” 

“ The illustrations given bear out this view* One is that if a man firing a 
loaded gun ; and another is that of a man placing food mixed with poison 
on another’s table. Both these acts are capable of causing death; but in the 
present case, although the act was done with the intention of causing death, 
and was likely in the belief of the prisoner to cause death; yet iu pomt of fact 
it could not have caused death, and it, therefore, does not cotnc withiu that 
Section-’’ (Beg. v> Cassidy, 4 Bomb, H. C. Or. 17.) 

The judgment of the Court seems to lmve proceeded entirely on tho 
ground that the rifle was uncapped But it st*cms to me, the decision 
should have been just the same, even though the gun had been capped, 
provided the prisoner had not tried to pull tho trigger* The act 
which is indictable under s. $07 or 308 must he the act which would 
have caused the death, had death ensued. But the mere presenting of 
the gun could never have caused death, any more than the loading of it, 
unless it was discharged. 

On the other hand in this very same case it was held that the pri¬ 
soner waa properly convicted of an attempt to commit murder under s, 
51 h Since *' the presenting of the gun, uuder the circumstances, was 
an ant of such an approximate nature as to bring the prisoner within 
tho voids of ft, 61U* (ibid, p, 23.) The difference between the 
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eases is, that under $s. 307 or 3OS the prisoner must have done the 
1 Huai act, which would have caused death. Under s. 511 it is sufficient 
if he lias done an act towards the death. 

308. Whoever does any act with such intention 
Attempt to eom. or knowledge and under such circum- 

mit cuipaWehomi- stances, that if he by that act caused 
Clde ' death he would be guilty of culpable 

homicide not amounting to murder, shall be punish¬ 
ed with imprisonment of either description for a term 
which may extend to three years, or with fine, or 
with both ; and if hui't is caused to any person by 
such act, shall be punished with imprisonment of 
' either description for a term which may extend to 
seven years, or with fine, or with both. 

Iliustrcttim . 

A y on grave and sudden provocation, fires a pistol at Z, mirier such 
circumstances that if he thereby caused death he would be guilty of 
* culpable homicide not amounting to murder. A has committed the 
offence defined in this 'Section. 

309. Whoever attempts to commit suicide, and 

does any act towards the commission 
witswrado. 10 C0M ' of such offence, shall be punished with 
simple imprisonment for a term which 
may extend to one year, and shall also be liable 
to fine. 


See post note to s. 511. 

310. Whoever at any time after the passing of 
Thu this Act shall have been habitually 

1, 8 associated with any other or others, for 

the-purpose of committing robbery or child stealing 
by means of or accompanied with murder, is a Thug. 


311. Whoever is a'Thug shall be punished with 
’unishment. transportation for life and shall also 
be liable to hue. 


As to the jurisdiction ever Thugs, See Cr. P. <}, a. 82, 


OP THE CAUSING- OP MISCARRIAGE, OP INJURIES TO UNBORN 
CHILDREN, OF THE EXPOSURE OP INFANTS, AND OP THE 
1^. ‘ CONCEALMENT OP BIRTHS. 


^J^ : ^^^yokntarily causes*..' woman with 
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child to miscarry, shall, if such miscar- 
n*go! ,Mng M “ cw ‘ riage be not caused in good faith for 
the purposo of saving tho life of the 
woman, be punished with imprisonment of either 
description for a term which may extend to three years, 
or with fine, or with both ; and if tho woman be 
quick with child, shall be punished with imprison¬ 
ment of either description for a term which may ex¬ 
tend to seven years, and shall also be liablo to fine. 


Explanation .—A woman who causes herself to 
miscarry is within the meaning of this Section. 


313. Whoever commits the offence defined in the? 

Gaugingmiscar- last preceding Section without the 
riage without wo- consent of the woman, whether tho 
man's consent.^ -woman is quick with child or not, 
shall be punished with transportation for life, or with 
imprisonment of either description for a term which 
may extend to ten years, and shall also bo liable to fine- 


314. Whoever with intent to cause tho miscar- 

Deatii eausea b r ' a o c °* a woman with child, does any 
an Mt done*wit? act which causes the death of such 
ml aoar rulge. ° mia ° woman, shall be punished with impri¬ 
sonment of either description for a 
term which may extend to ten years, and shall also 
if act done with, be liable to fine ; and if the act is done 
cou- without the consent of the woman, 
wut ' shall bo punished either with trans¬ 

portation for life, or with tho punishment above- 
mentioned. . 


Explanation .—It is not essential to this offence that 
the offender should know that the act is likely to 
cause death. 


In a recent case in England a man was indicted for murder of a 
woman. It appeared that she being pregnant requested him to procure 
lier on abortion, and that he in consequence procured for her A poison¬ 
ous drug. lie knew the purpose for which she wanted it, and gave it 
to her for that purpose, but he was unwilling that she should use it, 
and lie was not present when it was taken. The woman died from 
the effects of the posion. The Court held that the conviction could 
not he sustained, saying that " it would be consistent with the facta,; 
of the case that hu hoped aud expected that she would change 
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mind, and would not use the drug.” (Reg. ». KretivcU L k C 1G1 
31 LJ. MC. 145. 

Under similar circumstances I conceive that no charge would he 
maintainable under s. 314, or under ss. 812, 3, 3, or 315. But tin* 
prisoner would be guilty of abetting her to commit the offence specified 
in s. 812. See s. 107, clause third, Explanation 2. 

315. Whoever before the birth of any child does 

any act with the intontion of thereby 
tent c to 01 provent”a preventing that child from being born 
child bomg bom alive, or causing it to die after its 
to 1 dio°afi»r Ca wrth! birth, and does by such act prevent 
that child from being born alive, or 
pauses it to die after its birth, shall, if such act be 
not caused in good faith for the purpose of saving 
the life of the mother, be punished with imprisonment 
of either description for a term which may extend to 
ten years, or with fine, or with both. 

Under English law, if a child is bom alive, but dies by reason of the 
potion or bruises which it received in the womb, from a person who ad¬ 
ministered the potion, or inflicted the bruises for the purpose of procu- 
ring a miscarriage, it would be murder, unless the act of procuringa mis¬ 
carriage was, under the circumstances of the cause, lawful. (Arch. 517.) 

316. Whoever does any act under such cireum- 

. stances that if he thereby caused death 

of a“q«ick unborn he would bo guilty of culpable hemti- 
amrtcinttnff ?“ c ^ e . and docs by such act cause the 
pabie homicide. " death of a quick unborn child, shall 
bo punished with imprisonment of 
either description for a term which may extend to 
ten years, and shall also bo liable to fine. 

" ' , Ilhiairation . 


A, knowingthathe ia likely to cause the doath of apregnanl woman 
does an act which if it caused the death of the woman, would amount 
to culpable homicide. The woman is injured, but does not die ; but 
the death of an unborn quick child with which she is pregnant ia there¬ 
by caused. A is guilty of the offence defined in this Section. 


See note to s. 307, ante p. 227. 

317. Whoever being the father or mother of a 
child under the ago of twelve yeans, 
or having the care of such cltiM, shall 
expose or leave such child in any place 
with the intention of wholly abandon¬ 
ing such child, shall he punished with 


ware and 
. nmeafc of 
*[&&& under 
years W 

having «M* ,f< ia 
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imprisonment of either description for a tom which 
may extend to seven years, or with fine, or with both. 

Explanation .—This Section is not intended to pre¬ 
vent the trial of the offender for murder or culpable 
homicide as the case may be, if the child die in con¬ 
sequence of the exposure. 

In a recent case the following facts arose. A, the mother of a 
newly born child, being herself too ill to move, sent B to expose it. 
It was held by Scotland, CJ., that A could not be convicted under this 
Section as she had not actually exposed the child, nor B, as she was 
not the mother* Also that neither A nor B could be indicted for 
abetting the other, since as neither could have commited the offence, 
there could be no abetment by the other. iReg. v» Bcejoo Bee. Ist^ 
Mad. Seas. 3 869.) Of course a person who has the custody of a 
child merely for the purpose of exposing it, cannot be indicted as a 
person u having the care of such child/* 

31S- "Whoever by secretly burying or otherwise 

Concealment oi disposing of the dead body of a child, 
inrtuhysecretdis- whether such child die before or after 
yuiaioE dead body, or during its birth, intentionally con¬ 
ceals or endeavours to conceal the birth of such 
child, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 

See Act XVIII of 1862, s. 12, ante p. 225. 

OP HUET. 


319. Whoever causes bodily pain, 
disease, or infirmity to any person is 

said to cause hurt. 

320. The following kinds of hurts 
only arc designated as “ grievous— 

First. —Emasculation. 


Hurt. 


Grievous hurt. 


Secondly .—Permanent privation of the sight of 
cither eye. 

Thirdly .—Permanent privation of the hearing of 
either ear. 


Fourthly. —Privation of any member or joint. 
Fifthly .—Destruction or permanent impairing ot 
the powers of any member or joint, 
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Sixthly. —Permanent disfiguration of the head or 
face. 

Seventhly. —Fracture or dislocation of a bone or 
tooth. 

Eighthly. —Any hurt which endangers life, or 
which causes the sufferer to be, during the space of 
twenty days, in severe bodily pain, or unable to fol¬ 
low his ordinary pursuits. 

Where a man was so much injured that he had to go to hospital, 1ml 
left it perfectly cured on the twentieth clay after the hurt, it was held 
that this day would count as one of the twenty days during which he 
had been unable to follow his ordinary pursuits. (Reg. v 8haik Haha< 
dur. Scotland, CJ, 2nd Madras Sessions 1862.) 

321. Whoever docs any act with tho intention of 

thereby causing hurt to any person, 
ij°“ ycaus ‘ or with the knowledge that'he is likely 
thereby to cause hurt to any joorson, 
and does thereby cause hurt to any person, is said 
“ voluntarily to cause hurt.” 

322. Whoever voluntarily causes hurt, if the 

hurt which he intends to causo or 
ing'gi'evouB hurt" knows himself to be likely to cause is 
grievous hurt, and if tho hurt which ho 
causes is grievous hurt, is said “voluntarily to causo 
grievous hurt.” 

Explanation. —A person is not said voluntarily to 
cause grievous hurt, except when ho both causes 
grievous hurt, and intends or knows himself to bo 
likely to cause grievous hurt. But he is said volun¬ 
tarily to cause grievous hurt if, intending or know 
ing to be likely to cause grievous hurt of one kind, 
ho actually Uauscs grievous hurt of another kind. 

Illustration * 


A*s intending or knowing himself lobe likely permanently to dis¬ 
figure Z’s face, gives Z a blow which does not permanently disfigure 
Z’a face, but which causes Z to suffer severe bodily pain Ior the space 
erf twenty days. A has voluntarily caused grievous hurt 


jjarre already frequently drawn attention to the $mim that a man 
intend the natural eonsequeasea of hfr acts. (See ante 
W?M&: MUUHi.tti&i 
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The word **•voluntarily” is defined by a, 39. AnU p, 86.) It 
will be observed that the only thing which has to be considered under 
that definition, is the state of the prisoner’s mind at the moment the 
act is committed. If he then intended, or knew that he was likely, 
to oause grievous hurt, the suddenness of the intention will be im¬ 
material* A voluntary act is not to be confounded with a premedi¬ 
tated act. In a recent case, a prisoner was indicted for a common 
assault, and also for maliciously inflicting grievous bodily harm. 
The jury found that he was lc guilty of an aggravated assault, but 
without premeditation, and that it was done under the influence of 
passion,” The Court held that this was a sufficient verdict of guilty 
upon the more serious charge. They said ; 

** We think this assault was intentional in the understanding of the 
law', though committed without premeditation and under the influence 
of passion.” (Reg. v - Sparrow. Bell. 238. 30 LJ. MC. 43.) • 

Where an act which would have been culpable homicide, had death 
ensued, only causes grievous hurt, the offender will always be punisha¬ 
ble under this section. Because, in order to come under s. 299 the 
criminal must-have known that he was likely to cause death, and any 
injury which is likely to cause death is grievous hurt; (s. 321. cl. 8) 
therefore he must not only have caused grievous hurt, but known that 
he was likely to cause it. But the converse does not follow ; and 
if a person intending lo cause grievous hurt actually causes death, it 
is not necessary that he should be guilty of culpable homicide- Be¬ 
cause many species of grievous hurt are not likely to cause death. If 
therefore it could be shown that the offender intended merely to break 
a finger, and did break it, but an attack of heart disease was brought 
on, of which the sufferer died > here the knowledge necessary to consti¬ 
tute culpable homicide would be wanting, and a conviction could only 
be had under s. 822. 

323. Whoever, except in tho case provided for 
Ptraiihment for ‘ }>y Section 334, voluntarily causes 
voluntarily esus- hurt, shall be punished with imprison¬ 
ing hurt. meat of either description for a term 

which may extend to one year, or with fine which 
may extend to ono thousand Rupees, or with both. 

Of course causing hurt is not punishable wheie it is lawful. As 
for instance the moderate chastisement of a child by its parent, or o< 
a scholar by its teacher, (Arch. 568.) A master is not authorized* to 
beat his servant, but he may inflict moderate chastisement upon bis 
apprentice, to whom he stands in the position of a parent; (Act XIX 
of 1850. s. 14) so also, from the necessity of the case, the master of 
a merchant ship may punish his seamen. The law upon this point is 
laid down by Lord 8 towel I, (Agincouri. 1 Hagg. Adm< 272) in the 
following words- ** It has hardly been disputed, that in a case of 
gross misbehaviour, the master of a merchant ship has a right to inflict 
corporal punishment upon the delinquent manner; that right imrd be 
Supported by iho law of Rnglaad, which is the pinper authority fot 
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fixing the limits within which one subject of this realm has a right to 
inflict corporal suffering upon another* Upon that ground, 1 dismiss 
all reference to authorities of the Foreign Maritime law, and 1 regret 
that so little upon this subject is to be found in our own. No statutable 
regulation exists upon this subject. The statute relating to merchant 
seamen is silent upon it; (see 17 & 18 Viet.* c. 104, s, 239 ft eey) 
the only authorities are supplied by the decisions of the Courts of law, 
acting upon considerations of necessity and just discretion; and upon 
such grounds, 1 think the following rules may be considered as suffi¬ 
ciently established. In the first place, that the punishment must be 
applied with due moderation. It is asserted in some well considered 
books, that the law gives the same authority to the captain of a mer¬ 
chant ship to chastise his mariners for misbehaviour, as a master 
possesses over his apprentices; meaning, that it is inherent in him, 
rpon the same grounds of necessity and sound discretion in one case 
as in the other, not certainly to be used exactly in the way of an equal 
measure of punishment, because the apprentice is generally a youth 
of comparatively tender years, and whose acts of misbehaviour can 
hardly produce the same destructive consequences, as may attend the 
negligence of the mariner—an experienced person, of confirmed 
strength, capable of sustaining a severer infliction than could pro¬ 
perly be applied to a stripping ; and whose acts, even of negligence, 
may draw after them consequences fatal to all the lives and all the 
property on board a vessel. It is hardly necessary to add, as a 
corollaiy, that in all cases which will admit of the delay proper for 
inquiry, due inquiry should precede the act of punishment; and 
therefore, that the party charged should have the benefit of that 
rule of universal justice of being heard in his own defence* A 
punishment inflicted without the allowance of such benefit, is in itself 
a gross violation of justice. There are cases, undoubtedly, which 
neither require nor admit of such a deliberate procedure. Such are 
cases where the criminal facts expose themselves to general notoriety 
by the public manner in which they are committed, or where the 
necessity occurs of immediately opposing attempted acts of violence 
by a prompt redaction of lawful force, as in the disorders of a com- 
mencmg mutiny; these are cases that speak for themselves, and are 
of mimndable dispensation. It may be matter of prudence but is 
not matter of strict obligation, in vessels of this kind (though I 
understand it to be so in the ships of the East India Company,) 
that the captain should communicate with other officers of the vessel, 
nor do I fiud that any particular mode or instrument of punishment 
has received a particular recognition; that must be left to the com¬ 
mon usage practised in such cases, and to the humaue discretion of 
the person who has the right of commanding its application*” 

u The defence opposed to a charge of cruelty, such ash alleged to 
have been practised, may consist in a total disapproval that any each 
jtgteity was practised, or may be a justification of it by proofs of the 
m%fM Sunt that provoked it j and that misconduct may be confined 
preceding, or may likewise include similar 
offe agd which, upon the recurrence of 
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them in the particular case, will justify the punishment ’as a prevent 
tive measure, to guard in futuie against the inconveniences that may 
reasonably be expected to attend a repetition.” 

The law laid down in the above case was affirmed by Holloway, J, 
as forming a good justification to a charge under the Penal Code. [Reg. 
v. Irvine, post, note to s. S40.) 

l< Upon an indictment for voluntarily causing grievous hurt, or for volun^ 
tarily causing hurt to aDy person, or for an offence under ss, 335-338 of the 
Indian Penal Code, the person indicted shall not be entitled to he aoquitted 
upon the ground that the hurt caused the death of the person injured, or 
that the person indicted was guilty of culpable homicide.” (Act XVIII ot 
IS£52, s, 14.) , 

324. "Whoever, except in the case provided for 

, r . . , by Section 334, voluntarily causes 

ing hurt by danger- hurt by means ot any instrument fox' 
meana Weap0DS ° r footing, stabbing, or cutting, or any 
instrument which, used as a weapon 
of offence,.is likely to cause death, or by means of 
fire or any heated substance, or by means of any 
poison or any corrosive substance, or by means of any 
explosive substance, or by means of any substance 
which it is deleterious to the human body to inhale, 
to swallow, or to receive into the blood, or by means 
of any animal, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, or with fine, or with both. 

Firing into a crowd with intent to wound some one, supports an 
indictment which alleges an intent to wound the person who was actu¬ 
ally injured. (Reg. e. Fretwell. S3 LJ. MO. 128, L. 8c C. 443.) 

325. Whoever, except in the case provided for by 

Punishment for Section 335, voluntarily causes griev- 

voluntarily cans- ous hurt, shall be punished with* im- 
mg grievous hurt. p r j sonm ent of either description for a 

term which may extend to seven years, and shall also 
be liable to fine. 

See Act XVIII of 18S2, b. 14 supra. 

326. Whoever, except in the case provided for by 

Voinntarii e»us- Section 335, voluntarily causes griev- 
ing^grievous hurt ous hurt by means of any instrument 
was « mMnsT 68 " ^ 0r shooting, stabbing, or cutting, or 
a> any instrument which, used as a wea¬ 
pon of offence is likely to cause death, or by means 
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of fire or any heated substance, or by means of 
any poison or any corrosive substance, or by means of 
any explosive substance, or by means of any sub¬ 
stance which it is deleterious to the human body to 
inhale, to swallow, or to receive into the blood, or 
by means of any animal, shall be punished with 
transportation for life, or with imprisonment of 
either description for a term which may extend U» 
ten years, and shall also be liable to fine. 

327. "Whoever voluntarily causeshurt for the pur- 
. Voluntarily cans- pose of extorting from the sufferer, or 
^Mrty^or** 0 ^ ”' om an 7 P crson interested in the suf- 
cod strain to an il- ferer, any property or valuable security, 
legal act. ^ or constraining the sufferer or any 
person interested in such sufferer to do anything 
which is illegal, or which may facilitate the commis¬ 
sion of an offence, (see Act IV of 1867. s-1) shall bo 
punished with imprisonment of either description for 
a term which may extend to ten years, and shall also 
be liable to fine. 


328. Whoever administers to, or causes to be 

Causing hurt by takeiX b 7 “Y perSOU, Miy poi.SOII 01’ 

monns of poison, any stupefying, intoxicating, or un- 

Uoiw ? vholesorac dru S °r other thing, with 
intent to cause hurt to such person, or 
with intent to commit or facilitate the commission 
of an offence, (see Act IF of 1867.«. 1) or knowing it 
to qp likely that he will thereby cause hurt, shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and .shall 
also be liable to fine. 


In a recent case under a similar English Statute, where it appeared 
that the prisoner had administered a drug to a female with intent to 
excite her sexual passions, in order that he might have connection 
J™ b ^ tIl ® C0nvicti011 affirmed. (Reg. e. Wilikine 81 LI. MC. 
W, Llfc C. 89.) But the offence of administering a drug It not, oommit- 
the , accused Las merely procured the drug at the request 
““her, «ho took it herself, although the drug wn* given to her 
*$****** k would be taken, and fir that purpose. (Beg. 
v, nttasiV. Jgfi, as Iconoeive, 
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could it ba said under such circumstances, that the accused had caused 
to be taken. Romeo might have been indicted under this Section, 
but not the Apothecary. 

The words “ other thing” must be read “ other unwholesome thing.” 
Heuce administering a substance, as to whose nature no evidence was 
given, which was intended to act as a charm, was held to be no offence. 
(1. W- R. C. C. 7.) 

329. Whoever voluntarily causes grievous hurt 

for the purpose of extorting from the 
iM 0l griovons hurt sufferer, or from any person interested 
tooxtortproperty, in the sufferer, any property or valu- 
an iHogaUct' 1140 ll ^ e security, or of constraining the 
fa ' sufferer or any person interested in* 

such sufferer to do any thing which is illegal, or which 
may facilitate the commission of an offence, (sec Act 
IV of 1867. A 1) shall he punished with transporta' 
tion for life, or imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 

330. Whoever voluntarily causes hurt for the pur¬ 

pose of extorting from the sufferer, or 
i»«°]w» D r?ti y extort f rom any person interested in the suf- 
coofewiou, or to ferer any confession or any informa- 
oi B ^opa^° rati<m tion which may lead to the detection. 

of an offence (see Act IVof 1867. s. 
1) or misconduct, or for the purpose of constraining 
the sufferer, or any person interested in the sufferer 
to restore or to cause the restoration of any property 
or valuable security, or to satisfy any claim or de¬ 
mand, or to give information which may lead tef the 
restoration of any property or valuable security, shall 
bo punished with imprisonment of cither description 
for a term which may extend to seven years, and 
shall also be liable to fine. 

llluttrations. 

(a) A, a police officer, tortures B in order r to induce Z to confess 
febat he had committed a crime. Z is guilty of an offence under this 
Section. 

(ft) A, a police officer, tortures B to induce him to point out where 
certain stolen property is deposited. A is guilty of an offence under 
this Section. 
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(c) A, a revenue officer, tortures B in order to compel Inm to pay 
certain arrears of revenue due from Z, A is guilty of an offence under 
this Section* 

(d) A, a Zemindar, tortures a ryot in order to compel lnm to pay 
his rent. A is guity of au offence ander this Section. 

331. Whoever voluntarily causes grievous hurt 

for the purpose of extorting from the 
- Vo1 ?£,"£ sufferer, or from any person interested 
to extort confosaion, in the sufferer, any confession or any 

information which may lead to the 
detection of an offence (iw Act IV 
of 1867. s. 1) or misconduct, or for the purpose of 
n constraining the sufferer or any person interested in 
the sufferer to restore or to cause the restoration of 
any property or valuable security, or to satisfy any 
claim or demand, or to give information which may 
lead to the restoration of any property or valuable 
security, shall be punished with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

332. Whoever voluntarily causes hurt to any 

„ , t person being a public servant in the 

w hurt to deter discharge ol his duty as such public 
S’isdttt* ervantfrom servant, or with intent to prevent or 
nisrn.y. deter that person or any other public 

servant from discharging his duty as such public 
servant, or in consequence of anything done or at¬ 
tempted to be dono by that person in the lawful dis¬ 
charge of his duty as such public servant, shall be 
punished with imprisonment of either description for 
a term which may extend to threo years, or with • 
fine, or with both. 

333. Whoever voluntarily causes grievous hurt 

„ , to any person being a public servant 

in g ° grievous “hurt in the discharge ot his duty as such 
to deter pubiio ser- public servant, or with intent to pre- 
vm ommuy. vent or deter that person or any other 
|mblic servant from discharging his dutv ^ as such 
public servant, or in consequence of anything done 
<ff%|feexfitpted to be done by that person in the lawful 

n publkriitfa&t, shall be 
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punished with imprisonment of either description for 
a term which may extend to ten years, and shall also 
be liable to fine. 


334. Whoever voluntarily causes hurt on grave 

Voiuntarii caua- anc ^ sudden provocation, if he neither 
ing°hurt*on^provo- intends nor knows himself to be likely 
cation. to cause hurt to any person other than 

the person who gave the provocation, shall be punish¬ 
ed with imprisonment of either description for a term, 
which may extend to one month, or with fine which 
may extend to five hundred Rupees, or with both. 


The meaning of this and the following section of course is, that if a 
person who has received provocation assails the person who has given 
the provocation, he is only liable to a light punishment. But if, while 
out of temper in consequence of the provocation, he were to attack an 
innocent person,^or to run amuck generally, like a Malay, the previous 
provocation would be no excuse. I should not have thought it 
necessary to point this out, but that a case occurs in which the 
Magistrate seems to have put precisely the opposite construction upon 
the section. (1. Bomb. H, C. 17.) 


335. Whoever causes grievous hurt on grave and 

sudden provocation, if he neither in- 
hurt on provoca- tends nor knows himself to be likely 
tl0D ‘ to cause grievous hurt to any person 

other than the person who gave the provocation, 
shall be punished with imprisonment of either de¬ 
scription for a term which may extend to four years, 
or with fine which may extend to two thousand 
Rupees, or with both. 

Explanation .—The last two Sections are subject 
to the same provisoes as Exception 1. Section 300- 

336. Whoever does any act so rashly or negli¬ 

gently as to endanger human life or 
Jt'whiX"endln- tlie .personal safety of others, shall be 
gent life or tho punished with imprisonment of either 
other"* 1 wtety ° £ description for a term which may ex¬ 
tend to three months, of with fine 
which may extend to two hundred and fifty Rupees, 
or with both. 


Accordingly it was held that a person who sends an articlo of a 
dangerous nature by a carrier whs bound to tale reasonable care tliat^ 
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its nature should be communicated to those who had to carry it. 
And where a vessel containing nitric acid was so delivered without 
express notice of its contents, and it burst, and injured the currier, 
the sender was held to be responsible for the consequences, (Farraut 
e. Barnes. SI LJ. CP. 137, 11 CB. NS. 552.) 

See Act XV11I of 1862. s, 14. ante p* 235. 

337. Whoever causes hurt to any person by 
doing any act so rashly or negligently 
as to endanger human life, or the per- 
dangora life or the sonal safety of others, shall be punish- 
vereonai safety of eC j imprisonment of either de¬ 
scription for a term which may extend' 
to six months, or with fine which may extend to fivo 
hundred Rupees, or with both. 

Sec Aet XVILI of 18(12, s. 14. ante p. 235. 

33S. Whoover causes griovous hurt to any person 
Causing grievous by doing any act so rashly or negli- 
by an act gently as to endanger human life, or 
life 1 'or the'personai the personal safety of others, shall be 
safety of otWs. punished with imprisonment of either 

description for a term which may extond to two 
years, or with fine which may extend to one thousand 
Rupees, or with both. 

See Act XVIII of 1362, s. 14. ante p. 235. 

The negligence which causes denth must ns T have shown above 
(ante p. 192) be the personal neglect or default of the defendant him* 
self. But where an Engineer left an engine in charge of a boy, who 
told him he could not manage it, and in consequence of its mismauge- 
ment a loss of life took place, this was held to bo manslaughter ; for 
It vfae an aet of personal misconduct on the part of the Engineer. 
(Beg. Lowe, 8. C & K. 123.) Such an act would now be punish- 
able under the above sections, and would be culpable homicide If the 
death was a probable result of the mismanagement of the machine. 

Sections 337 and 338 cover those cases in which there is an absence 
of that knowledge or intention which is an essential to make op the 
offences described in ss. 321 and 322, and yet there is a criminal impro¬ 
priety of conduct. Many of the cases of unskilful medical treatment 
which in England arc dealt with as manslaughter would be properly 
punishahlo under these sections, coupled with s. 14 of Aet XVIII 
0 ( 1862 . 

£ £ , 

>/ for instance, where the prisoner, who was a publican and agent for 
Jios&otfs pills, was indicted for memh^kter. by adminis- 
fmimk liiSBigtil&to the AttMflwL Bcvend modi* 
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cai men gave as their opinion that medicine of the violent character of 
which the pills were composed, could not be administered to a person 
in the state in which the deceased was without accelerating his death. 
Lord Lyndhurst, C. B. said. 


_ A< I agree that in these cases there is no difference between a licensed phy¬ 
sician or surgeon, and a person acting as physician or surgeon without a 
license. In either case, if a party, baying a competent degree of skill and 
knowledge, makes an accidental mistake in his treatment of a patient, through 
which mistake death ensues, he is not thereby guilty of manslaughter , but 
if, where propei medical assistance can be had, a person totally ignorant of 
the science of medicine takes on himself to administer violent and danger¬ 
ous remedy to one labouring under disease, and death ensues, in consequence 
of that dangerous remedy having been so admimsteied, he is guilty of man¬ 
slaughter ” Cl Russ. 697,) 

Under the Penal Code also there would be no difference between a* 
regular and an irregular practitioner, unless so far as a knowledge of 
consequence might be implied in the one case which would not be 
implied in the other. A rash or negligent act which was known to be 
likely to endanger human life, would be punishable under s. 325 if it 
actually caused dangerous hurt, or under a. 304 iF life was lost by It* 
But if a person who had no medical knowledge were to give chloroform, 
for instance, to relieve pain, in a case in which a physician would 
know that death would be the result, this might be a rash act under 
s. 338, but would certainly not be culpable homicide, er voluntarily 
causing grievous hurt. Moreover, the same act might be rash under 
one set of circumstances, and innocent, under a different set. The 
most ignorant person might with propriety attempt a surgical opera¬ 
tion, when all professional aid was unattainable, though such m 
attempt would be highly criminal, if a surgeon was within reach. 

WRONGFUL RESTRAINT ANB WRONGFUL CONFINEMENT. 

339. Whoever voluntarily obstructs any person 
so as to prevent that person from pro- 
trXt? ngEu ceeding in any direction in which that 

person has a right to proceed, is §ai<l 
wrongfully to restrain that person. 

Exception .—The obstruction of a private way over 
laud or water which a person in good faith believes 
himself to have a lawful right to obstruct, is not an 
offence within the meaning of this Section. 

Illustration . 

A obstructs a path along which Z has a right to pass, A not believ¬ 
ing in good faith fhafc he has a right to stop the path* Z is thereby 
prevented from passing* A wrongfully restrains Z« 

840. Whoever wrongfully restrains ^any person 
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in such a manner as to prevent that 
fi.u'n'enT. f,,i co “~ P erson from proceeding beyond cer¬ 
tain circumscribing limits, is said 
“ wrongfully to confine” that person. 


Illusirations . 


(а) A causes* Z to go within a walled apace, ami locks Z in. Z is 
thus prevented from proceeding m any direction beyond the circum¬ 
scribing line of wall. A wrongfully confines Z. 

(б) A places men with fire-arms at the outlets of a building, and tell* 
Z that they will fire atJZ if Z attempts to leave the building. A wrong¬ 
fully con hues Z. 

Where a Superintendent of Police illegally wrote a letter to a person 
directing him to present himself before a Magistrate, and sent two 
constables to accompany him, and prevent him from speaking with 
any one* this was held to constitute a wrongful imprisonment at civil 
law, and of rouise would have been a wrongful confinement under the 
above section. The Court said* 

" It is manifestly not necessary to constitute imprisonment that 
there should be a continuous application of superior physical force. In 
the felicitous language of Mr. Justice Coleridge, * it is one part of the 
definition of freedom to be able to go whithersoever one pleases* but 
imprisonment is something more than the, loss of this power ; It in¬ 
cludes the notion of restraint within some limits defined by will or 
power exterior to our own.* (Bird v* Jones 7 QB. 742.) It is quite 
clear therefore, that the retaining of a person in a particular place, or 
the compelling him to go in a particular direction* by force of an ex¬ 
terior will, overpowering or suppressing many way his own voluntary 
action, is an imprisonment on the part of him who exercises that ex¬ 
terior will.” (2 Mad. H. C. 396.) 

And so it has been held, that a Police officer who detains a person 
for one single hour, except upon some reasonable ground, justified by 
all the circumstances of the case, is guilty of wrongful confinement, and 
that he wan not protected by a. 152 of the Grim. P. C. which autho¬ 
rises an officer to detain an accused person for 24 hours without 
sending him before a Magistrate. (2 It. C. C. OR. 70.) 

In the case of Reg. v. Irvine (1st Mad. Seas. 1867) there were two 
indictments against the captain of a ship for wrongfully confining the 
mate and the carpenter. Holloway, J. read to the jury the low laid 
down by Lord Stowed in the case of the Agincourt, (ante p. 833) 
and told them that the captain of a ship had, from the necessity of 
the case, considerable powers extending in the case of disobedient 
mariners to the infliction of corporal punishment. That his powers 
a fortiori extended in case of necessity to what would, but for those 
powers, be wrongful restraint. He must, however, be restricted by 
necessity of the occasion, and for determining upon that necessity, 
WpT, Condition of the ship, in which a whole watek had refused to 
wAj^a^very material matter for their consMeraiion, but that 

iaij* motion would become 
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wrongful, if the mode used Was improper, or the continuance longer 
than the need demanded. The question of the necessity was not to he 
too nicely weighed, according to the calm judgment which men in cool 
blood would form after the event, but by a consideration of the occur¬ 
rences, as they would appear to a reasonable man placed in the situa 
lion of the captain. 


341. Whoever wrongfully restrains any person 
shall be punished with simple impri¬ 
sonment for a term which may extend 
to one month, or with fine which may 
extend to five hundred Rupees, or with both. 


Punishment for 
wrongful restraint 


342, Whoever wrongfully confines any person 

Tunishmentfor shab be Punished with imprisonment* 
■wrongful confine- of either description for a term which 
mcnt - may extend to one year, or with fine 

which may.extend to one thousand Rupees, or with 
both. 


343. Whoever wrongfully confines any person 
Wrongful con- for three days or more, Khali be pun- 


finement for three 
or more days, 


ished with imprisonment ol'either de¬ 
scription for a term which may extend 
to two years, and shall also be liable to fine. 

344. Whoever wrongfully confines any person 
Wrongful con- ^ or te . n days or more, shall be punish- 

finement for ten ed with imprisonment of either de- 
or more days. scription for a term which may extend 
to three years, and shall also be liable to fine. 

345. Whoever keeps any person in wrongful 
confinement, knowing that a writ for 
the liberation of that person has been 
duly issued, shall be punished with, 
imprisonment of either description for 
a term which may extend to two 

years, in addition to any term of imprisonment to 
which he may be liable under any other Section of 
this Code. 


Wrongful con¬ 
finement of person 
for whose libera¬ 
tion a writ has 
issued. 


346. Whoever wrongfully confines any person in 
such manner as to indicate an inten- 
iawe nfip secret tion confinement of such per¬ 

son may not be known to any person 
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Interested in the person so confined, or to any public 
servant, or that the place of such confinement may 
not bo known to or discovered by any such person or 
public servant as hereinbefore mentioned, shall he 
punished with imprisonment of either description for 
a term which may extend to two years, in addition to 
any other punishment to which he may be liable for 
such wrongful confinement. 

347. Whoever wrongfully confines any person 

Wrongful con- for tbo P ur P ose extorting from the 
finement for tho person confined, or from any person 
r.p«r t )oa« of extort- interested in the person confined, any 

wg property, or - *, , ’ "V 

constraining to an property or valuable security, or of 
iiieg&i »ct. constraining the person confined, or 

any person interested in such person, to do anything 
illegal or to give any information which ' may facili¬ 
tate the commission of an offence, (.see Act IV of 
1867. s. 1.) shall be punished with imprisonment of 
either description for a term which may extend to 
three years, and shall also be liable to fine. 

348. Whoever wrongfully confines any person 

for the purpose of extorting from the 
finement for the person confined, or any person inter- 
jmrpoBe of extort- es tod in the person confined, any con- 
of compellingresto- fession or any information winch may 
ration of property. i eat i to the detection of an offence (see 

Act IV of 1867, s. 1) or misconduct or for the pur¬ 
pose of constraining the person confined, or any per- 
soxMnterested in the person confined, to restore or to 
cause the restoration of any property or valuable se¬ 
curity, or to satisfy any claim or demand, or to give 
information which may lead to the restoration of any 
property or valuable security, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, and shall also be liable 
to fine. 

Off CRIMINAL FORCE AND ASSAULT. * 

349. A person is said to use force to another if 

, he causes motion, change of motion, 

or mtetm fa that other, 


Wrongful con¬ 
finement for the 
purpose of extort¬ 
ing confmsiou, or 
of com polling resto¬ 
ration of property. 
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or if he causes to any substance such motion, or 
change of motion, or cessation of motion as brings 
that substance into contact with any part of that 
other’s body, or with any thing which that other is 
wearing or carrying, or with any thing so situated 
that such contact affects that other’s sense of feeling; 
provided that tlio person causing the motion, or 
change of motion, or cessation of motion, causes 
that motion, change of motion, or cessation of motion 
in one of the three ways hereinafter described. 


First .—By his own bodily power. 

Secondly .—By disposing any substance in such a' 
manner that the motion or change or cessation of 
motion takes place without any further act on his 
part, or on'the part of any other person. 

Thirdly .—By inducing any animal to move, to 
change its motion, or tD cease to move. 

350. Whoever intentionally uses force to any per- 

„ . . , 4 son, without that person’s consent, in 
order to the committing ot any offence, 
or intending by the use of such force to cause, or 
knowing it to be likely that by the use of such force 
he will cause injury, fear, or annoyance to the person 
to whom the force is used, is said to “ use criminal 
force” to that other. 

Illustrations, 


(a) Z is sitting in a moored boat on a river.A. unfastens the moor¬ 
ings, and thus intentionally causes the boat to drift down the stream. 
Here A intentionally causes motion to Z, and he does this by disposing 
substances in such a manner that the motion is produced without any 
other act on any personas part. A has therefore intentionally used 
force to % s and if he has done so without Z’s consent, in order to*tbe 
committing of any offence, or intending or knowing it to be likely that 
this use of force will cause injury, fear, or annoyance to Z, A has u$ed 
criminal force to Z . 


(6) Z is riding in a chariot. A lashes Z’s horses, and thereby causes 
them to quicken their pace. Here A has caused change of motion to 
% by inducing the animals to change their motion. A has therefore* 
used force to Z ; and if A has done this without Z’s consent, intending 
or knowing it to be likely that he may thereby injure, frighten, or an¬ 
noy Z, A has used criminal force to Z. 

fc) Z is riding in a palanquin. A, intending to rob Z; seizes the 
pole and stops turpalanquin, Here A has caused cessation of motion 
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to 2, and lie has done this by his own bodily power. A has therefore 
used force to Z ; and as A has acted thus intentionally without Z’» 
consent, in order to the commission of an offence* A has used criminal 
force to 2. 

(d) A intentionally pushes against 2 in the street. Here A has by 
his own bodily power moved his own person so as to bring it into 
contact with 2, He has therefore intentionally used force to 2, and if 
he has done so without Z’s consent, intendingor knowing it to be likely 
that he may thereby injure, frighten or annoy 2, he has used criminal 
force to 2. 

( e ) A throws a stono, intending or knowing it to be likely that the 
stone will be thus brought into contact with 2, or with Z’a clothes, or 
with something camedoy 2, or that it will strike water and dash up 
the water against Z’s clotnes or something earned by 2* Here, if the 
throwing of the stone produce the effect of causing any substance to 
come into contact with Z or Z’s clothes, A has used force to 2 : and if 
'"be did so without Z’s consent, intending thereby to injure, frighten, or 
annoy Z, he has used criminal force to Z. 

if) A intentionally pulls up a woman’s veil. Here A intentionally 
uses force to her; and if he does so without her consent, intending or 
knowing it to be likely that he may thereby dujure, frighten, or airooy 
her, he has used criminal force to her. 

(g) Z is bathing. A pours into the bath water which he know* to 
be boiling. Here A intentionally, by his own bodily power, cause* such 
motion in the boiling water as brings that water into contact with 2, 
or with other water so situated that such contact must affect Z’*sense 
of feeling : A has therefore intentionally used force to Z; and if he ha* 
done this without Z’s consent, intending or knowing it to be likely that 
he may thereby cause injury, fear, or annoyance to Z, A has used cri¬ 
minal force. 

(h) A incites a dog to spring upon Z, without Z’s consent. I lore, 
if A intends to cause injury, fear, or annoyance to Z« be uses criminal 
force to Z. 

351. Whoever makes any gesture or any prepa- 
^ ration, intending or knowing it to ba 

u ' . likely that such gesture or preparation 
mil cause any person present to apprehend that he 
wh$ .makes that gesture or preparation is about to 
use criminal force to that person, is said to commit 
an assault. 

Explanation. —Mere words do not amount to an 
assault. But the words which a person uses may 
give to his gestures or preparation such a meaning 
as may make those gestures or preparations amount 
to an assault. 

Illustrations. 

. (<*) A shakes his fiat at Z, intending or knowing it tobs likely that 
bb'SIW tBeyebyoauae Z to before that A is about to shrike Z. A baa 
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(b) A begins to unloose the muzzle of ft ferocious dog* intending or 
knowing it to be likely that he may thereby cause Z to believe that he 
is about to cause the dog to attack Z. A has committed an assault 
upon Z, 

(c) A takes up a stick* saying to Z, €t I will give you a beating.” 
Here, though the words used by A could in no case amount to an 
assault, and though the mere gesture, unaccompanied by any other 
circumstances, might not amount to an assault, the gesture explained 
by the words may amount to an assault. 

An assault is an attempt to commit a forcible crime against the per¬ 
son of another. Mere words can never amount to an assault, but any 
acts or gestures, which indicate such an attempt, with a present pos- 
sibility of carrying out(the intention, are sufficient. And words may 
give a meaning to the gestures which accompany them, so as either to 
attach to those gestures the character of an assault, or deprive them o£ # 
that character. (1 Bomb. H. C- 205.) Striking at another with a 
stick, or the hand, though the blow does not reach hi* person; throw¬ 
ing anything at him, though it miss its aim; presenting a loaded 
gun, within th^ distance to which it will carry, are all assaults. But 
threatening to strike another, at such a distance that he cannot by 
possibility be reached is not. Nor is the administering a deleterious 
‘drug an assualt, though it was once ruled otherwise. (Arch. 506-7*) 

Criminal force is an assualt fully completed* No violence is ne¬ 
cessary, if the proceeding is in itself of a hostile, or insulting character, 

w To beat, in the legal acceptation of the word, means not merely to 
strike forcibly with the hand, a Btiok, or the like, but includes every touch¬ 
ing or laying hold (however trifling) of another’s person or clothes, in an 
angry, revengeful, rude or insolent manner; as for Instance, thrusting or 

g ushing him Tu anger ; holding him by the arm ; spitting in his face ; jostling 
im out of the way ; Striking a horse upon which he is Tiding, whereby ho 
is thrown, &c.*’{Ibid.) 

352. Whoever assaults or uses criminal force to 
_ ., . . any person otherwise than on grave 

usingcnminaiforce ana sudden. provocation given by that 
otherwise than on person, shall be punished with impri- 
sonment of either description for a 
term which may extend to three months, or with fine 
which may extend to five huftdred Rupees, or 
with both. 

Explanation .—Grave and sudden provocation will 
not mitigate the punishment for an offence under 
this Section, if the provocation is sought or volun¬ 
tarily provoked by the offender as an excuse for the 
offence—or 

If the provocation, is given by anything done ia 
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obedience to the law, or by a public servant in the 
lawful exercise of the powers of such public ser¬ 
vant—or 

See ante , note p. 220. 

If the provocation is given by any thing done in 
the lawful exercise of the right of private defence. 

Whether the provocation was grave and sudden 
enough to mitigate the offence, is a question of fact, 

Seean-te, pp, 220*222, Nor will the act amount to criminal force* 
where it is such as the law permits. As for instance the moderate 
chastisement of a child by its parent, or a scholar by its teacher* (Arch* 
*'568.) A master is not authorised to heat his servant. But a master 
is entitled to indict moderate chastisement upon Ins apprentice, to 
whom he stands in the position of a parent (Act XIX of 1850, a. 14,j 

353. Whoever assaults or uses criminal force to 
. . any person, being a public servant in 

foreT'to °deter» the execution of his duty, as such pub- 
pubiioBorvsntfrom \{ c servant, or with intent to prevent 
duty!" 8 * ° w or deter that person from discharging 
his duty as such public servant, or in 
consequence of any thing done or attempted to bo done 
, by such person in the lawful discharge of his duty as 
such public servant, shall be punished with imprison- 
mcti of either description for a term which may ex¬ 
tend to two years, or with fine, or with both. 

354. Whoever assaults or uses criminal force to 

any woman, intending to outrage or 
criminalfaroeto". knowing it to be likely that he will 
rSXSSr ml 4 thereby outrage her modesty, shall be 
dotty. punished with imprisonment of either 

description for a term which may ex¬ 
tend to two years/or with fine or with both. 

A criminal who is a secoud time convicted of this offenoe is also 
liable to whipping. (Act VI of 1864, $. 4.) 

The want of consent is essential to either an assault ear c riminal 
force. And there must be some evidence of want of consent. ' (Bag. 
9 . Fletcher I LR. OC. 3‘J.) The consent of a child under IS jeers of 
ana is immaterial. (See note to s. 90 anU. p. 06.) Tract ically, 
IjggMwer, if a child consented to what would otherwise fie an indecent 
I do not think there could be conviction under this section. 
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to an act of mere indelicacy, it could not be said that it was likely 
to u cause injury, fear, or annoyance” within the meaning of s. 800. 
But if the child were under 10 years of age, and the prisoner was 
trying to have sexual intercourse with her, then her consent would be 
immaterial. For the attempt, if successful, would be rape, (s. 375) 
and therefore if unsuccessful, would be punishable under s. 511* 


Assault or crimi¬ 
nal force with in¬ 
tent to dishonor a 
person, otherwise 
than on grave pro¬ 
vocation. 


355. Whoever assaults or uses criminal force to 
any person, intending thereby to dis¬ 
honor that person, otherwise than on 
grave and sudden provocation given 
by that person, shall bo punished with 
imprisonment of either description for 

a term which may extend to two years, or with fine, 
or with both. 

356. Whoever assaults or uses criminal force to 
any person, in attempting to commit 
theft on any property which that per¬ 
son is then wearing or carrying, shall 
be punished with imprisonment of 
cither description for a term which 

to two years, or with fine, or with 


Assault or eri* 
minal force in at¬ 
tempting to com¬ 
mit theft of pro¬ 
perty carried by n. 
person, 

may extend 
both. 

357, 


Assault or cri* 
minal force in at¬ 
tempting wrong¬ 
fully to confine- 
person. 


Whoever assaults or uses criminal force to 
any person, in attempting wrongfully 
to confine that person, shall he pun¬ 
ished with imprisonment or of either 
description for a term which may ex¬ 
tend to one year, or with fine which 
may extend to one thousand Rupees, or with both. 

358. Whoever assaults or uses criminal force'to 
or an y P® rson on grave and sudden pro- 
using 11 ” cnminai vocation given by that person, shall be. 
force on grave punished with simple imprisonment 
lor a term which may extend Ijo one 
month, or with fine which may extend to two hundred 
Rupees, or with both, # 

Explanation —The last Section is subject to the 
same explanation as Section 352. 

. Persons convicted of rioting, assault, breach of the peace, or abetting 
Ike cum, or of assembling armed men, 01 of taking other unlawful 

32 
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measures with the view of committing such acts, may be directed 
to eater into engagements to keop the peace, either on their own per¬ 
sonal recognisanoe, or with securities. Where the conviction is by an 
officer not exercising the powers of a Magistrate, he may report the 
case to the Magistrate of the District or other officer exercising such 
power* who may deal with the case as if the conviotion had been 
before himself. (Or. P. C. ss. 280-281,) Bat such report must be 
made forthwith, and as part of the proceedings connected with the 
conviction, (Grim- P* 122 of 1864, Scotland, C. J. & Prere, J.) 

So parties may be bound over to keep the peace, upon credible in¬ 
formation being given to a Magistrate, that a breach of the peace is 
likely to take place; (Cr, P. C. s. 282) and in case of non-compliance 
with the order the person may be committed to jail* (Cr. P. C. s. 888.) 
His confinement is only to last till he complies with the order, or, 
in case of continued disobedience for one year* (Cr. P. C. s, 289.} 
But this period may be extended for a further period of one year 
by the Court of Sessions, upon a report and reference by the Magis¬ 
trate who committed him. (Cr. P. C, s. 290.) 

A statement contained in an official report of a subordinate Magis¬ 
trate, though not made with the view of having security exacted, is 
w credible information with the meaning of s. 282.” (Orita. P* 122 
of 1864.) 

Magistrate may also discharge any recognisance or surety, on suffi¬ 
cient grounds shown, [Cr. P. C. s. 291) and may relieve the surety 
from further liability by enforcing appearance and surrender of the 
person for whom security had been given, and then calling upon him, 
to enter into fresh recognisances, or to give fresh security as at first. 
(Cr. T- C. 292.) 


or KIDNAPPING, ABDUCTION, SLAVERY, AND 
FORCED LABOR. 

359. Kidnapping is of two kinds ; kidnapping 

Ufewt* ™ m , Bri ‘ i8 , h Ind “> »“ d kidnapping 

c from lawful guardianship. 

360. Whoever conveys any person beyond the li- 
mits of British India without the con- 

from 


British'India. ~ sen t of that person, or of some person 
legally authorized to consent on Dehalf 
of that person, is said to kidnap that person from 
British India. 

Whoever takes or entices any minor under 
yuJg from fourteen years of age if a male, or under 
sm&w-. sixteen years of age if a female, or any 

out of the 
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keeping of the lawful guardian of such minor or per¬ 
son of unsound mind, without the consent of such 
guardian, is said to kidnap such minor or person 
from lawful guardianship. 

Explanation .—The words “ lawful guardian” in 
this'Section include any person lawfully entrusted 
with the care or custody of such minor or other 
person. 

Exception .—This Section does not extend to the 
act of any person who in good faith believes himself 
to be the father of an illegitimate child, or who in 
good faith believes himself to be entitled to the law¬ 
ful custody of such child, unless such act is commit¬ 
ted for an immoral or unlawful purpose. 

ITnder‘this Section, it will be observed, the consent of the girl is 
immaterial, and neither force nor fraud form elements in the offence, as 
they do under s. 862. (2 W. K. C. C. 5.) In a very recent case under the 
English statute, which is substantially the same as the present section, 
it appeared that the prisoner asked the girl to go out with him, to which 
she consented, and they remained away from her home for three days, 
visiting places of public entertainment by day, and sleeping together 
by night. They then departed, he telling her to go home. The 
father of the girl swore that she was away without his knowledge and 
against his will. The girl went of her own wish, and the jury found 
that the prisoner had no intention of keeping her permanently away 
from her home. The conviction was affirmed. The Court said 

** The statute was passed for the protection of parental rights. It is per¬ 
fectly clear law that any disposition of the girl or any consent or forward-* 
ness on her part are immaterial on the question of the prisoner^ liability 
under this section. The difficulty arises on the jJoint whether the prisoner 
has taken her out of the possession of her father, within the meaning of the 
statute. The prisoner took the girl from her father, from under his roof and 
away from his control, for three days and nights, and cohabited with her 
duribg that time, and placed her in a condition quite inconsistent witlfher 
being at the time in her father’s possession. We think that in these facta 
there is enough to justify the j ury in finding that he took her from the pos¬ 
session of her father, even though he intended her to return to him. The 
offence under this enactment may be complete almost at the instant when 
the girl passes the threshold of her father's house, as where the facto show 
that the man who takes her away has an intention of keeping her perma¬ 
nently. We do not mean to say that a person would be liable to an indict¬ 
ment, if the absence of the girl whom he takes away if intended to be tem¬ 
porary only, and capable of being explained, and not inconsistent with her 
being under the parental control. All we say is, that there is in the present 
case sufficient evidence for the jury to act up on.” (Beg. n. Timmins. $0 
L& MO. 15, Bell. 2760 

w On the other hand, it was ruled that no offence had been com¬ 
mitted tinder this section, where the gill had actually run away from 
aa&£ was out of the possession of her father, when the enticement took 
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place. (3 R, J k P. 152.) Ami so* where the indictment charged 
that she was allured out of the possession of her mother, the fact beuig 
that her mother refused to allow the daughter to live with her, but 
had sent her to reside with her grandmother, under tvhoae care 
she supposed the girl to be. (Reg. i 1 - Burrell, L & C. 351. 33 IJ. 
MC. 54.) And similarly, where the prisioner met a girl in the street 
going to school, and induced her to go with him to a town smut* 
miles distant, where he seduced her. They returned together, and 
he left her where he met her. The girl then went to her home, where 
she lived with her father and mother, having been absent some 
hours longer, than would have been the case, if she had not met the 
prisoner. He made no enquiry, and did not know who the girl was, 
or whether she had a father or mother living or not, but he had nu 
reason to believe, and did not believe that ahe was a girl of the 
' town. The decision in this case turned upon the absence of auy circum¬ 
stances to show that the prisoner had knowledge that he was taking 
the girl from the possession of those who lawfully had charge of her. 
In the absence of any finding of fact upon that point, the Court said 
that the conviction could not be supported. (Reg. v> ^Hibbert* 1 LK. 
C* C. 184.) In the two former esses, the fact of possession was 
negatived. 

So great is the respect paid by the law to parental rights, that it 
will compel a girl to return to her father’s roof, even against her own 

# consent, if she is under the age of sixteen, unless there is reason to 

* suppose that he will not exercise proper parental control. (Reg. * f . 
Howes. 30 LJ. MCL 47. Mallinson v. Mallinson, i Lit.P & l). 241.) 
This principle was acted upon in the Supremo Court at Madras by Sit 

Rawlinspn and Sir II. Davison, in the case ofCulloor Narraiimwmy* 
(Sept. 1858) where they decided that a Hindu youth of the age 
of 11, ivho had gone to the* ScotLish Mission aims should be given up 
to his father, though ho had become a convert to Christianity, nndt was 
moat anxious to remain with his new protectors. A similar decision 
was given by Sir Mordaunt Wells in Calcutta, in respect of a boy 15 
years and 2 months old; (In rc-llcranauth Bose; (111yd. Ill) and 
an exactly opposite decisiou was given in Bombay by Sir Joseph 
Arnould, who refused to be bound by the authority of the decision of 
Wells* That of the Madras Supreme Court does not appear 
to have been brought to his notice. (In re-Wittoo, tflh May ISM.) 
In the Bombay case, the boy was 15 years and 7 months old. 

By Muhammadan law, the mother is entitled, even as against the 
father, to the custody of her sons up to 7 years, and of her daughters, 
according to the Soonee school of law up to puberty* bub according 
to the Shiah school only until 7 years. (Mac- M. i* 207**52/1 
Hyde 83, 2. WR. Oir. 76.) 


362 . 

?^|Nhielicu 


Whoever by force compels, or by any de¬ 
ceitful means induces any person to 
go from any place, is said to abduct 
that person. ■ 
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363. Whoever kidnaps any person from British 

India or from lawful guardianship, 
kiauappibg. ent f ° r shall he punished with imprisonment 
of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 

Tlie fact that a betrothal, not amounting to a marriage or transfer 
of guardianship, has taken place between the accused and the girl, is 
no answer to the charge, though it might diminish the hoinousness 
of the offence. (5 H* J & P. 149.) 

A subject of an Independent State is amenable to the British Courts 
for the offence of kidnapping from British India, though if the person 
so kidnapped were murdered, beyoud our territories, there would bt* 
no jurisdiction in respect of the homicide. (1 W. R. C. 89.) 

364. "Whoever kidnaps or abducts any person in 

Kidnapping *or or d er that such person may be mur- 

abductingin older dered, or may be so disposed of as to 
to murder. b e p U ^ d an g Cr c f being* munlcred, 

shall be punished "with transportation for life, or 
* rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

Illustrations* 

(а) A kidnaps Z from British India, uitouding or knowing it to be 

likely that Z may be sacrificed to au idol. A haa committed the 
offence defined m this Section. * 

(б) A forcibly carries or entices B away from his house its order 
that B may be murdered* A has committed the offence defined in 
this Section. 

365. Whoever kidnaps or abducts any person 

with intent to cause that person to 
abSotingwithin- he secretly and wrongfully confined, 
teat secretly aud shall be punished with imprisonment 
fS'ne^^oraot. 00011 " °f either description for a term which 
may extend to seven years, and shall 
also be liable to fine. 

366. Whoever kidnaps or abducts any woman 

with intent that she mavbe compel- 
abducting a wo- led, or knowing it to be likely that 
Ut!r s ^ e ho compelled to marry any 
, u person against her will, or in order 
Hint she maiy lie forced or seduced to illicit inter- 
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course, or knowing it to be likely that she will be 
forced or seduced to illicit intercourse, shall be pun¬ 
ished with imprisonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine. 

Section 366 seems to apply to cases where, at the time of tlm abduc¬ 
tion the woman has no intention of marriage or illicit intercourse, hut 
it is contemplated that Her marriage, or illicit intercourse with her, will 
be brought about by force or seduction brought to bear upon her after¬ 
wards. Section 498 embraces all cases where the object of the taking or 
enticing is, that the wife may have illicit intercourse with some other 
person, even though, as generally happens, she is quite aware of the 
^purpose for which she is quitting her husband and is an assenting party 
to it. Therefore, where a procuress induced a married woman of 20 
to leave her husband, and the facts showed that “ she had made her de¬ 
liberate choice, and was determined of her own free will to leave her 
husband, and become a prostitute in Calcutta/* The Bengal High Court 
held that no conviction could be maintained under a* 5# 6« But that 
there was quite sufficient evidence to convict the prisoner of enticing 
under s. 498, u for whatever the wife’s secret inclinations were, she 
would have had no opportunity of carrying them out, had not tho 
prisoner interfered.” (1 W, C. C* 45.) 

367. Whoever kidnaps or abducts any person in 

order that such person may bo sub- 
abducSngiaordM jected, or may be so disposed of as to 
to subject a per- be put in danger of being subjected 
hurt, a!avfry* V fee! to grievous hurt, or slavery, or to the 
unnatural lust of any poi'son, or know¬ 
ing it to be likely that such person will be m sub¬ 
jected or disposed of, shall be punished with imprison- 
.ment of either description for a term which may ex¬ 
tend to ten years, and shall be liable to fine. 

368. Whoever, knowing that any person has been 
Wronefuii con- kidnappedorhasbeen abducted,wrong- 

ceiaSng orkeap^ng fully conceals or keeps such person m 
in confinement » confinement, shall be punished in the 
nappe person. aa]QQe manner ag jf he had kidnapped or 

abducted such person, with the sameintentionor Know¬ 
ledge, or for the same purpose as that with Or for which 
hs ooneeals or detains such person in confinement. 

or.sfcdacte any child under 
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Kidnap in or a £ e ^ en years, with the intention 
abduotingfhiid of taking dishonestly any moveable 
^ntelttoCa propettyfrom theperson of such child, 
moveable property shall be punished with imprisonment 
of°Sch child ers ° n either description for a term which 

may extend to seven years, and shall 
also be liable to fine. 

370. "Whoever imports, exports, removes, buys, 
Buying or dia- sells, or disposes of any person as a 

poamg of any per- slave, or accepts, receives, or detains 
eon as a slave. against his will any person as a slave, 

shall be punished with imprisonment of either de-* 
scription for a term which may extend to seven years, 
and shall also be liable to fine. 

371. Whoever habitually imports, exports, re- 
„ ... ,. , moves, buys, sells, traffics, or deals in 

iu sia.vu«. slaves, shall be punished with trans¬ 

portation for life, or with imprisonment 
of either description for a term not exceeding ten 
years, and shall also be liable to fine. 

372. Whoever sells, lets to hire, or otherwise 
Selling of any disposes of any minor under the age 

nunor for purposes of sixteen years, with intent that such 
o pros tution,&c. m j nor s hall b e employed or used for 

the purpose of prostitution or for any unlawful and 
immoral purpose, or knowing it to be likely that 
such minor will be employed or used for any such 
purpose, shall be punished with imprisonment of 
either description for a term which may extend to 
ten^ears, and shall also be liable to fine, 

373. Whoever buys, hires, or otherwise obtains 
Buying of any po&session of any minor under the 

minor for purposes age of sixteen years, with intent that 
of prostitution. suc h minor shall be employed or used 

for the purpose of prostitution or for any unlawful 
and immoral purpose, or knowing it to be likely that 
such minor will be employed or used for any such 
purpose, shall be punished with imprisonment of 
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cither description tor a term which may extend to 
ten years, and shall also be liable to fine. 

If these two sections are vigorously applied to the relations and 
patrons of the dancing girl, and prostitute caste of India, half the 
population may be put into jail whenever it is thought desirable. 
Even in Europe the consequences of making it criminal to have inter 
course with a prostitute under sixteen would be most alarming. Hut 
in India, where a girl of that caste has probably been in the full swing 
of her trade for four years, the effect of s. 373 is quite appalling, It 
will be observed too that the consent of the female is perfectly imma¬ 
terial. Nor does the section involve the idea of removing her from 
the protection of any one who is willing to maintain her. It is suffi¬ 
cient if possession has been obtained by any means, which may bet 
^affection, reward, or the promise of support to one who is starving. 
If however the criminal supposes the woman to be above sixteen, this 
will be a mistake of fact which may entitle him to tho protection of 
section 79. 


374. Whoever unlawfully compel** any person to 
labour against the will of that person, 
so4 U iabour? mptl1 " shall be punished with imprisonment 
of either description for a term which 
may exicned to one year, or with fine, or with both* 

The word “labour” has not been defined, and therefore will apply 
either to mental or bodily labour, though probably the last species was 
principally contemplated by the framers of the Code. The word ** un¬ 
lawfully” applies both to the person compelled and the means lesort- 
cd to. It is not unlawful to compel a child, a scholar, or an appren¬ 
tice to work, even by means of personal chastisement, when of n mode¬ 
rate nature. (ante. p. 233.) it is unlawful to compel a servant, or a 
person who is under a contract to labour by means of personal violence, 
though it would be lawful to do so by moral compulsion, as threat* of 
legal coercion. It would be unlawful to compel a person, who was not 
u$der an obligation by contract, to do work against his will, whatever 
the species of compulsion might be. I conceive, however, that ibe 
eotn|mteion employed must be such as amounts in law to duress, and 
must at least be as great as would vitiate a contract. For int^ftot* 
actual violence, r or restraint, an illegal arrest, (Duke de Omluval flKol* 
lins 4 A. E/ 858,) an unlawful detainer of goods, (Wakeftfid w, 
Newbon G QB. 37G,) a refusal to perform an act which the party em¬ 
ploying the compulsion was legally bound to do. (Traherne w* Gardner 
28 hi, QB. 201. 8 E. & B. 161.) Mere threats of personal enmity, 
hostile influence, withdrawal of favor, and the like would not be 
sufficient. 

OT KATE, 


'*5m. a 

.ya,, ■ 
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man is said to commit “ rape,” who ex¬ 
cept in the cpse hereinafter excepted, 

a woman 

"T ti , 1 ' . ■ l " 1 
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crown, either as original or confirmatory evidence, but the details at the 
statement can only be elicited by the prisoners counsel by cross-examination* 
It is difficult to see upon what principle this rale is founded, where the com* 
plaint is offered as confirmatory evidence , bec?>^ if witnesses were allowed 
to relate all that the prosecutrix had said in m - her original complaint, 
such evidence would furnish the best test of tfc y of her recollection, 

when she was sworn to describe the same ci es at the trial*' U 

Taylor, 374.) 

We have seen that the badness of a wc racter is no excuse 

for violating her. It is however a very i ement in deciding 

whether she was violated, or whether sh ay consented to the 

act. Hence the prisoner may always ad ence of her notorious 

want of chastity, or oF her having had ‘ jrcourse with himself, 

or with other men ; but it would seem ' ence of such particular 

facts cannot be given, unless the pros' as been cross-examined 

Upon the point. Because in fairness lie ought to be allowed 

to deny the accusation, if false, or tc many circumstances of sus¬ 

picion. (Arch. 610.) Where it is * dry to acquit the prisoner of 
rape, on the ground of consent, he r t be convicted of adultery, (l 
M. Dig. 176. § 518, and 519 ; ) 1 e may of an attempt to jape, 
if the facts show ihat the offence i not completed. (Act XVIII of 
1862. s. 17.) 

There would be nothing to prevent the Judge from altering the 
charge from rape into adultery during the course of trial, (Cr. P. (\ 
s. 244) provided the charge wa9 instituted by the woman’s husband* 
(Cr. P. C. s. 177.) 

Although a husband cannot commit a rape upon his own wife, who 
is above 10 years of age, he may be indicted for aiding and abetting in 
a rape committed by others; a very disgusting instance of which occur* 
red in the case of Lord Audley. (Arch* 235 ) 

By the English law, as mentioned in p. .56, there is an invindfblo> 
presumption as to the impossibility of a rape being commuted by a boy 
under fourteen. Here, probably, an earlier date would be fixed, and 
possibly the Court might follow some of the American Judges in 
treating physical capacity as a matter capable of proof, and to be 
proved, independently of any arbitrary presumption. (I Bishop § 466 ) 

Where a boy, only ten years ol d, was eouvicted by the Futwa, of 
rape upon a girl only three years old, the Court of N. A. viewed as 
an attempt only, and punished it, as a misdemeanoui, with one year’s 
imprisonment. (I M. Dig. 176 § 513-) He may, however, be con* 
victed of aiding and abetting in a rape by others. (Arch. 610.) 

OP UNNATURAL OFFENCES. 

3 77. Whoever voluntarily has carnal intercourse 

Unnatural of a gainst the order of nature with any 

fences. °' man, woman, or animal, shall be pun- 

’ _ ished with transportationfor life, orwith 

imprisonment of either description for a term which 
E&aiy extend to ten years, and shall also be liable to fine. 


Unnatural of- 
fences. 
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Upon a second conviction for this crime, the offendet is also liable to 
whipping* (Act V£ of 1804, s. 4.) 

Explanation —JP 'actratkm is sufficient to constitute 
the carnal internecessary to the oftencedescribed 
in the Section. 


’TER XVII. 

OF OF FEN IGAINST PROPERTY. 


THEFT. 


378. Whoever, Ung to take dishonestly any 
Theft movea property out of the posses- 

8i ' sion of person without that per¬ 

son’s consent, moves tl. property, in order to such 
taking, is said to commit left. 


Explanation 1.—A tiling so long as it is attached 
to the earth, not being moveable property, is not the 
subject of theft; but it becomes capable of being the 
subject of theftas soon as it is severed from the earth. 

Explanation 2 —A moving, effected by the same 
act which effects the severance, may be a theft- 

Explanation 3.—A person is said to cause a thing 
to move, by removing an obstacle which prevents it 
from moving, or by separating it from any other thing, 
as well as by actually moving it. 

Explanation 4.—A person, who by any means 
causes an animal to move, is said to move that animal, 
and to move every thing which, in consequence of the 
motion so caused, is moved by that animal. 

Explanation 5.—The consent mentioned in the de¬ 
finition may be express or implied, and may be given 
either by the person in possession, or by any person 
having for that purpose authority either expressed 
or implied. 



IUustraliont. 

Acute, down a tree on Z’s ground, with the Intention of dis- 
teking the tree out of Z’e possession, without Z’s consent. 
“““■ severed the tree, in order to euoh taking, he 
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(&) A puts a bait for doge fa his pocket, and thus induces Z’a dog to 
follow it- Here, if A’s intention be dishonestly to take the dog out of 
Z’s possession without Z’s consent, A has committed theft as soon as 
Z’a dog has begun to follow A- 

(c) A meets a bullock carrying a box of treasure. He drives the 
bullock in a certain direction, in order that ho may dishonestly take 
the treasure. As soou as the bullock begins to move, A has committed 
theft of the treasure. 


(<£) A, being Z’s servant, and mtiusted by Z with the care of Z’s 

E late, dishonestly runs away with the plate, without Z’s consent A 
as committed theft. 

(e) Z, going on a journey, intnisti^m^pUte to A, the keeper of a 
warehouse, till Z shall return. A carries the plate to a goldsmith and 
sells it. Here the plate was not in Z’s possession. It could not there¬ 
fore be taken out of Z’s possession, and A has not committed theft, 
though he may have committed criminal breach of trust, • 

(/) . A. finds a ring belonging^ to Z on a tabic in the house which Z 
occupies. Here the ring is m Z’s possession, and if A dis honestly re¬ 
move* it, A commits theft. 


(g) A finds a ring lying on the high road, not in the possession of 
any person. A, by taking it, commits no theft, though he may commit 
criminal misappropriation of property. 


W A sees a ring belonging to Z lying on a table in Z’s house Not 
venturing to misappropriate the ring immediately for fear of search and 
detection, A hides the ring in a place where it is highly improbable 
that it will ever be found by Z, with the intention of taking the riug 
from the hiding place and selling it when the loss is forgotten. Hare 
A, at the time of first moving the ring, commits theft. 


(z) A -delivers his watch to Z, a jeweller, to be regulated. Z carries 
it to his shop. A, not owing to the jeweller any debt for which the 
jeweller might lawfully detain the watch as a security, enters the shop’ 
openly, takes his watch by force out of Z’s hand and carries it away. * 
Here A, though he may have committed criminal trespass and assault 
has not committed theft, inasmuch as what ho did was not done dis¬ 
honestly. 


41 ^ r 5 A owes mone y to z for repairing the watch, and if 7, retains 
the watch lawfully as a security for the debt, and A Ukes the watHb out 
of 6 s possession with the intention of depriving X ol the property as a 
feoneatf f ° F blS he commits (heft inasmuch as he takes it $*• 

Ji) Again, if A having pawned his watch to Z, takes it out of Z’s 
wessiou without Z’a oonaeut, not having paid what he borrowed ou 
jwatob, he commits theft, though the watch is his own property, 
tfpmch as he takes it dishonestly. * J 

^hinging to Z out of Z’s possession, without 
^ponsent, with the intention of keeping it until be obtains money 
“ ^ ** a reward for its restoration. Here A takes dishonestly ; A 
efore committed theft, 

WU being on friendly terms with Z, goes into Z’aijbmry in Z’s 
^and takes away a book without Z’s c^>r< for tho 

erely of reading it, and with the iut*:uLi<» 4 u. 
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Here, it is probable that A may have conceived that ho hat! Z*» im* 
plied consent to use Z*a book, if this was A’u impression* A has not 
committed theft, 

(n) A asks charity from Z'swife. She gives A money* food, and 
clothes, which A knows to belong to Z her husband. Here, it is proba¬ 
ble that A may conceive that 2*s wife is authorised to give away aims. 
If this was A’s impression* A has not committed theft, 

(Sea Reg, v> Avery 28 LJ. MC. 185, Bell, 150*) 

(o) A is the paramour of Z T s wife. She gives A valuable property* 
which A knows to belong to her husband Z, and to he such property a* 
she has not authority from Z to give. If A takes the property disho¬ 
nestly, ho commits theft. (See Reg, r. Mutters. 34 LJ, MC. f>4,) 

( [p ) A in good faith, believing property belonging to Z to be A'a own 
property* takes that property out of B’s possession. Here, as A docs 
-not take dishonestly, ho does not commit theft. 

(See Reg. v Berry 28 LJ. MC. 70. Bell, 05.) 

379 Whoever commits theft shall bo punished 
.x. L r with imprisonment of either descrip- 
thfft. ms meD ° r ^ion f° r a term which may extend to 
three years, or with fine, or with both. 

Upon a first conviction for any offence under as, 378* 380, 381 or 
382* the criminal is liable to whipping in lieu of the punishment 
provided by the Renal Code, Upon a second conviction he is liable to 
whipping in addition to that punishment. (Act VI of 1864, es. 2, 3.} 

The crime of theft is, with two exceptions, composed of the same 
ingredients as that known to English law under the term larceny. 
This will be seen by comparing the definition in the text with that 
quoted in Russell from East's Pleas of the Crown, where larceny is 
defined to be, 

“ The wrongful taking and carrying away l.y any person of the mere per* 
serial goods of another* from any place, with a tahmioiiH nitration to convert 
them to hit (the taker’s) own use, and moke them his own property, without 
the consent of tlxo owner.” (2 Umua, 146.) 

The first point of difference between the two definitions is, that the 
Code makes every thing the subject of theft which is moveable, i. e. 
capable of being severed from its place. The English law however ex¬ 
cluded from larceny all matters. 

“ Which savour of the realty, end are, at the time they are taken, peart of 
the freehold; whether they be of the substances of the land, aa lead, or other 
minerals: or of the produce of the hud, aa trees, com, grata, or other fmifte ; 
or things affixed to the land, as buildings and articles, such as lead, Ac. sun* 
nexed to buildings. The severance and taking of things of thla deecaipiiou 
was, at common law, only a trespass.” (2 Russ. 251.) 

The second point of difference is, that it is no longer neoeesary to 
show < ( an intention to appropriate the chattel, and exettfiae an entire 
dominion over it/* (per Lord Campbell, 0. J. Reg, Trevilcook. %1 
h3. Jf. CMj>3. T> & B. 458.) It is sufficient to show an intention 
to take t 'Hly the property out of any pereoaVposseeston, with¬ 
out his and that it was rooted to that purpose, if the die- 
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honest intention, tlie absence of consent, and the moving are establish¬ 
ed, the offence will be complete, however temporary may have been the 
proposed intention. 

Nor is it necessary to show that the taking was against the person's 
consent. It is sufficient if it was without his consent, which is a very 
different thing. (Reg v. Fletcher. 28 LJ. MC. 85 Bell. 63.) 

But the possession of the owner or holder of the property must 
continue. Therefore where the owner of a bullock buried its carcase, 
and the prisoners dug it up, it was held that there could be no con¬ 
viction for theft as the owner had given up all property in, and pos¬ 
session of the subject of the alleged theft- [4 Mad H. C. Appx. £D,) 
The lule that wild animals are not the subject of theft depends upon 
the idea that they cannot be in the possession of any one. But this 
of course may be negatived, as in the case of birds in an aviary, deer 
in a park, or animals too young to escape from control. (Reg, v % dhickle* 
1 LR. GC . 158.) 

The removal must be done <c dishonestly/’ which is defined bys. 24 
as involving “^intention of causing wrongful gam to one person, or 
wrongful loss to another person.” Therefore it is no theft where the 
articles are taken by mistake, or under a bond fide claim of right to 
possess them, however erroneous that claim may be, or with a bond 
fide belief that the ownei’s implied consent was given. (3 Sav. 374. 
s« 378, illus. u 

Where the thing taken is utterly without value, an acquittal under 
e. 95 would be supported. (5 Bomb. H. C. Cr. 35.) 

But the mere fact that the prisoner had, or claimed to have some 
rights in the property would not he a sufficient excuse. <c If the 
property was in the possession of the prosecutor in such a way that 
he had a right to hold it against the prisoner; that is, that the prison¬ 
er could not get it without the consent of the prosecutor, then it 
would be theft, if the prisoner dishonestly possessed himself of it with 
the intention of appropriating it,” (per Scotland, C. J. Reg. v. Am- 
moyee, 4th Madras Sessions 1862 ) Still less would it be any defence 
that the accused had a claim for the price of an article which had sub¬ 
sequently been sold to a third person, and had passed into*that 

S erson's possession. (Reg. v. Chellen, Scotland, C- J, 4th Madras 
essions, 1862.) Or that he took the property in satisfaction of a 
debt due to himself. (1 R. C. C. CR 61).) 

There can of course be no conviction, where the circumstances shew 
that there was no dishonest intention within the meaning of the Penal 
Code* This was the case in one instance, where the Court of P. U. ac¬ 
quitted the prisoner. Mr. Strange, saying, 

* The prisoner appears to have met the prosecutrix, when the latter was 
incapacitated by intoxication, and to have secured her cloth by placing it 
under the care of the 1st witness. There is no evidence that he removed 
the cloth from the prosecutrix feloniously, nor that he had any design of 
appropriating it to himself. I cannot therefore see that any robbery has 
fcTOU romnaitted” (Mad, F. U. 168 of 1856) 
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So, where a servant found fishermen poaching on his master's premi¬ 
ses, and seised their nets, which lie refused to give up without his 
employer's orders, the Bengal High Court held that a conviction for 
theft must be quashed; as it was clear that the prisoner was acting 
6 o»d fit/e in the interests of his master without any dishonest intention. 
(2 R. C. C* CR. 59,) In this case it is plain that the servant’s act 
was illegal, and injurious to the fishermen, therefore it caused them 
wrongful loss. If he knew this, he must he taken to have intended it, 
and the fact that his primary intention was to serve his employers, 
would not alter the ease. No doubt, however, the High Court proceed¬ 
ed on the ground that he hon&Jitfe believed that he was acting rightly 
in detaining the nets. Where the prisoner’s state of mind must ho 
found as a fact, and that state of mind is honest, though the honesty 
arises from ignorance of law, the rule that ignorance of law is no ex- 
,* cuse does not apply. The ignorance does not operate to excuse the 
crime, but to show that one of the essential ingredients in the crime 
was wanting. (See ante* p. 49.) 

Where the dishonest intention is established, it makes no differenc 
in the prisoner’s guilt that the act was not intended to pneoureany per¬ 
sonal benefit to himself. No one can justify a theft on the Robin 
Hood principle, of taking from the rich to give to the poor. In one 
cases man was indicted for horse stealing, whereupon his companion 
broke into the prosecutor’s stable, took out another horse, drove it into 
a coal pit and so killed it, with the view of suggesting that a similar 
accident had happened to the first horse. He was found guilty of 
stealing, though lie had never intended to make any other use of the 
animal. (Aicb 283.) And so it was held in Bengal, where the pri¬ 
soner took the prosecutor’s bullocks, against his will, ami distributed 
them among the creditors of the latter. (•! R. J & 1*. 417.) 

It is not necessary to show that the person out of whose posscaeioa 
ibe property was taken was its owner, if the taking is itself dishonest* 
that is, will cause wrongful gain to the taker, or wrongful loss to the 
loser. (See illus. j. k. ante* p. 25.) But the mutual position of the 
parries mav be such that there can be uo dishonesty in the taking by 
one from the other, without consent asked or given. Hence, if a wife 
can? away and convert to her own use the goods of her husband, tM# 
according to English law is no larceny, for husband and wife are one 
person. (Arch 284.) And the same doctrine has been laid down by 
the Madras High Court. (Rulings of 1864, on a. 406, and of 2865, 
on s. 176.) And so in a recent case Scotland, C. J. directed the jury 
that a count which charged a prisoner as a receiver could not be sus¬ 
tained, inasmuch as the prosecutor’s wife was the person from whom 
the goods had been received. (Reg. v* Venkata Reddy* 4th Madras 
Sessions 1864.) See too illustration (o), where the paramour A,, and 
Hot the wife, is treated as the thief* » 

On much the same principle as that of the English lew it has been 
Md> that a Hindu husband cannot be convicted of robbing bis wife, 
llp%,«p0Ordiij* to Hindu law, being completely wdsi the control 
W*. lit fat whether Hb 
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argument would apply in favor of a Hindu husband, who dishonestly 
took his wife's Stridhana, over which she has absolute control; (1 Stra. 
H. L. 27, 28. 8 Mad. H. C. 272.) or in favor of a Mahometan 
husband, who gets no right over his wife’s property by marriage. 
(MacNaghten’s M. L. 254 ) Such property is not in the possession of 
the wife, on account of the husband, so as to make her possession be 
his possession, within the meaning of s. 27. 

Nor can a man be turned into a thief for regaining possession 
of his own property, held by one who has no right to it; ndr 
can a joint tenant, as for instance, the member of a Hindu undivided 
family, be indicted for a theft of the family goods, since lie has just as 
good a right to them as any one else. (Arch. 284 ) But even in the 
case of an undivided member it would be theft if he took the goods for 
the fraudulent purpose of getting any dishonest advantage for himself. 
For instance, if he secreted any part of the family property for the pur-* 
pose of appropriating it for his own. exclusive benefit, or if, when a 
division was m progress,he took possession of any articles without the 
knowledge of the other co-parceners, for the purpose of securing to 
himself an exgra share- (Reg. Chockanathen, 3id Madras Sessions 
1864, Bittleston J) And so it would be when the holder of the 
goods had some interest in them, which authorized him to lelain them 
against the owner. If I pawn my watch, it would be theft to take it 
away from the pawn bioker’s shop without repaying the loan [tllus. 

And similarly, if the effect of the taking were to charge the bolder with 
its price , as when a member of a benefit society entered the room of the 
person, with whom a box containing the funds of the society was depo¬ 
sited, and took and carried it away; this was held to be larceny, the 
bailee being answerable to the society for the funds. (Arch. 284* ) And 
a man might even be convicted of stealing his own money from hia 
own servant, if the servant, being ignorant of the manner in which the 
money was abstracted, would have to make it good, (Beg. r- Webster. 
31 LJ. MC. 17* L Jc C. 77. Beg. v. Burgess, 32 LJ. MC. 185. 
L fc C. 299.) 

Savigny suggests a curious question, whether a person who is 
ignorant that a piece of property is his own, and who, intending to 
steal it, takes it from a third person who has himself no right it, 
and perhaps has stolen it, can be convicted of theft. He decides the 
question in the negative <£ The owner, who in this manner carries 
away his own property, has the intention of committing a theft, but in 
fact commits none: for there is wanting one of the essential conditions 
of theft, vis., a violatiou of the right of another. The intending thief 
is protected, not by his mistake, but by the absence of the corpus 
delicti ” (3 Sav. 412.) Probably the same decision would be given if 
the party were indicted under the Penal Code, though undoubtedly 
ail the requirements of s* 878 would be literally complied with in the 
case supposed 1 ! Actual injury to a right is not required, if there is a 
dishonest intention to injure one. 

In the vast majority of cases where a theft is charged, the property 
been taken from the owner clandestinely and without his consent. 
Sometimes however, it happens that the possession of the article hat 

yi 
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been voluntarily resigned by the proprietor, and the very difficult ques¬ 
tion t lieu arises, whether the person, to whom it 1ms been so resigned, 
will become a thief in consequence of any subsequent dealing with it ? 
It is evident how important this question is, since any mistake upon 
the subject might result in an indictment against a person who lost a 
borrowed book, and then denied all knowledge of the loan; or who 
bought goods, and then refused either to pay for or return them* < 

A solution of all such doubts will generally be obtained by remem¬ 
bering, that the essence of theft consists in its being h dishonest or 
criminal taking from the possession of the owner without hit* consent. 
Consequently if the taking is not criminal, when the possession is 
changed, there is no theft. The cases then will resolve themselves into 
four classes, one of which is certainly theft, two of which arc not theft, 
while as to the third, it seems uncertain whether it docs or docs not 
;’omc under the definition. 


1. By s. 27, property is said to be in a person's possession, when it 
is in the possession of his wife, clerk, or servant, even though the clerk 
or servant be only employed temporarily, or on a particular occasion. 

For instance, if 1 eutrust my horse to my coachman, or plate 
and wine to my butler, my possession of them is never altered. I 
merely hold them by another hand. Instead of shutting them up in it 
stable or room, l put a human lock and key over them, but my right is 
never affected. Consequently , if my servant sells my horse, drinks my 
wine, or pawns my plate, this is theft, because he takes them directly 
out of my possession, criminally and without ray leave. And bo it ha* 
been held in numbers of cases where servants appropriated money, 
goods, cheques, bills of exchange, &c„ which had been given to them 
by their master for use or custody. (Arch, 203.) 

But where the servant is not entrusted with the property by his 
master, but obtains it by false pretences, then: it has been held that his 
possession is not the possession of the master. Therefore, where a servant 
whose duty it was at the end of every day to obtain from hia employer 11 * 
cashier the money necessary to pay certain charges, falsely represented 
to the cashier that a larger sum was due, ami appropriated the difference, 
this was held not to be larceny but cheating. (Reg. o. Thompson 88 
U. MG. 57. L & C. 233.) And so 1 conceive it would he under the 
Penal Code, since the possession of a person’s clerk or servant must 
a possession 11 on account of that person/* («. 27-) 

The case is exactly the same where one gives the mere manual poa- 
stsrion of goods to another, but in such a way ns not to part with hi* 
dominion over them. For instance, the hotel keeper who allow* hi* 
guest to use his furniture or sjtooos, gives him no other right over 
them, and of course it would be just as much theft to take tie plate 
out of a hotel, as to carry it away from a friend** house. {Aroh. 
295, Hcg. o. Thompson 32 LJ. MC, 35. h k C. 885*) 

The Scotch law went even further, for it held that, 

* U goods are delivered to a stranger or carrier for a special and particular 
% * at of any transfer of property, ae to be conveyed to a 

•d to a perfcicuUr operation, the abstraction of 
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Under the present Code such offences would be punishable h$ 
breaches of trust under s. 405- And so, I conceive it would be even 
in the case of a clerk or servant, where the master never had any 
possession of the property except through the means of his servant. For 
instance, if a bill collector were to apply to his own use money which 
he had received on account of his master, this would certainly be a 
breach of trust under s* 408, and should I think be charged as such, 
and not as a theft under s. 3 81. 

If the clerk or servant is authorized to dispose of his master's pro¬ 
perty, and does so, but applies the proceeds to his own use, he cannot 
be indicted for theft of the goods, for the removal of them out of his 
master’s possession was not wrongful , but he will be liable for the ■ 
misappropriation of the money, under 9. 433. (Rag. v> Betts 28 LJ 
MC. 69. Bell. 90 ) 

2 . Again, the owner may not only give up the possession of his* 
goods, hut also intend tD part with all right and dominion over them in 
the event of a particular condition being complied with, but in no other 
event. Now, if a person, intending from the first to trick the owner out 
of his property were to get possession of it without complying with 
the condition, this under the English law is theft. (Arch- 287- Reg. 
v m McKale 1 L K. CC. 125.) For instance, where a party presented 
himself at a Post Office, and asked for a watch which was there, 
falsely representing himself to be the person to whom it was addressed 
and so obtained it, this was held to be larceny, because the Post 
Office Clerk intended to give it up to no one but the rightful owner. 
(Reg. v~, Kay, 26 LJ. MO. 119. D k B. 231.) And the same rule 
applied where the possession was obtained by a trick from a servant, 
who was'only entrusted with the goods for a special purpose, and not 
authorised to part with them for any other purpose. (Reg. v Prince. 
1LR. CD. 150.) 

But it is veiy doubtful whether such cases could be dealt with as 
thefts under the Penal Code. The English law requires the owner’s 
consent to the change of property in the goods, (1 L R. CC. 129) 
and that consent may be absent though he assents to the manual 
possession by another. But the Penal Code seems meielv to inquire, 
whether the removal, if fraudulent has been without the owner’s 
consent. There certainly has in the above cases been a consent by 
the owner to the removal, though brought about by fraudulent means. 
At most, the crime is a constructive theft, and the object of the code 
is to get rid of constructive offences. Every instance of the sort would 
be indictable under s. 420 as cheating. Until therefore an authoritative 
decision has been given, it would be well always to join a count under 
that section, especially in trials before the High Court, since no con¬ 
viction for cheating can be had upon a count for theft, nor can the Court 
order an amendment of the indictment. (Act XYIIl of 1862. as. 4, 5.) 

3. Where a party has obtained the possession of any chattel, bond, 
Afo and without fraud, and is not a servant of the original own#}', no 
subsequent appropriation of the article, or malpractices in reference to 
ft; can make him guilty of theft. And this by virtue of its defini¬ 
tion; because fclie taking, the change of possession, was not originally 



criminal. Hence, where goods arc drinmd to a man upon trust, or 
taken by him with the owner's consent, he is not guilty of theft by 
afterwards converting them to his own use. Where the defendant 
saved some of tho prosecutor's goods from a fire which happened in his 
house, and took them home to her own lodging, but the next morn¬ 
ing she concealed them, and denied having them in her possession ; 
the jury finding that she took them originally merely from a desire ot 
saving them for, and returning to the prosecutor, mid that she hail no 
evil intention till afterwards; the Judges held that it was a mere 
breach of trust and not felony. (Arch. SOL) 

Cases of this sort however will alwavs be indictable either under s. 
403 or 405. 


4. The last class of cases arises out of the principle, u that if the 
# owner part with the property, that is, the right of dominion over the 
‘thing taken, as wed ns the possession, there enn l>e no theft in the tak¬ 
ing, however fraudulent the means by which such delivery was procur¬ 
ed* 0 (2 Russ. 1 ( J64 Where goods are sold upon credit, the purchaser 
cannot be indicted for theft, though the goods are never paid for, and 
though in fact he never intended to pay for them- Sof where the de¬ 
fendant bought a horse at a fair of the prosecutor, to whom be was 
known, and having mounted the horse, said to the prosecutor that he 
would return immediately and p«y him, to which the prosecutor an 
swered, u very well,” and the prisoner rode the horse away, and never 
returned ; this was held to be no theft, because the property as well as 
tbe possession was parted with. And this rule holds good where the 
possession ami property is obtained from a servant, such as the cashier 
of a bank, who has a general authority to conduct Ids employer's hum 
ness, nml to part with his property. vUeg-«. Prince. 1 Lit. 150.) 


Such cases will now be indictable under a. -li!0 as cheating, 

Further, tlm crime of theft will nut be complete without n moving of 
the article. The principle of this mleis \ery obvious, viz., that ft 
mere intention to commit a crime does w»t constitute the crime, ami 
the essence of theft consists in an unlawful taking away, it must be 
ftbowtt that something was done towards carrying outthat offence, U 
is not necessary to prove that the goods were removed out of their 
owner's reach. Any removal from the spot in which they arc, however 
email, will be sufficient, provided the party accused have, for an in¬ 
stant at least, the entire mid absolute possession of them* For iostanoe, 
the offence was held to be complete in cases where the prisoner had taken 
goods out of a chest, and laid them on the floor, but was isrpvM 
before he could escape with them- And so, whore he had removed a 
cask from one end of a waggon to the other. (Arch. 395*) And fa the 
case of a post office letter carrier, the taking of a letter oat of the beg 
la which letters were carried during delivery, and placing it in Me owe 
rocket was held sufficient, the Jury having found that be pm the letter 
to^is packet intending to steal it. (Reg. e. Poyoton* $2 W, Bt& 29* 
(J.U7.) But the contrary was held where the property wee mere- 
without any attempt at remora!—as where the 
a package ou tttd, to the place where it lay, for the 
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purpose of cutting open the side of it to get out the contents, and was 
detected before he had accomplished his purpose. [Arch. 2*96.) Under 
English law even an actual removal is not sufficient* if the prisoner has 
never had the article in his power; as for instance, where he attempted 
to carry it off, but was unable on account of its being chained to thd 
counter.. (Arch. 296 ) But the words of s. 378 seem wide enough to 
take m even such a case. 

Lastly, it may be remarked that in many cases, the only evidence of 
a theft aiises from the fact of the stolen property being found in the 
prisoners possession Upon this point, the following quotations, cited 
in Norton on Evidence (335, 326, 4th edition) deserve attention. 

lt It may be laid down generally, that wherever the propeity of onB man, 
which has been taken from him without his knowledge or consent, ib found 
upon another, it is incumbent on that other bo prove how he came by it: 
otherwise the presumption is that he obtained it feloniously This, like „ 
every other presumption, is strengthened weakened or rebutted, by con¬ 
comitant circumstances, too numerous in the nature of the thiDg to be de¬ 
tailed. It will be sufficient to allude to some of the moat prominent j such 
as, the lengh of time which has elapsed between the loss of the property 
and the finding it again ; either as it may furnish more or less doubt of the 
identity of it; Or as it may have changed hands effcener in the meantime, 
or as it may increase the difficulty to the prisoner of accounting for how he 
came by it, in all which cornu derations that of the nature of the property 
must generally be mingled. So the probability of the prisoners having 
been near the spot, from whence the property was supposed to be taken at 
the time ; as well as Ins conduct during the whole tianaaction, both before 
and after the discovery are mateual ingredients m the investigation. But 
the bare chcumatance of finding m one’s possession property of the same 
kind which another has lost, unless that other can from marks or other cir~ ( 
cumstances satiety the Court and jury of the identity of ic, is not in general 
sufficient evidence of the goods having been feloniously obtained. Though, 
where the fact is very recent, so as to afford reasonable presumption that 
the property could not have been acquired in any other manner, the Court 
are warranted in eon eluding it is the same, unless the prisoner can prove 
the contrary, Thus a man being found coming out of another’s barn; and 
upon search, corn being found upon him of the Bame kind with what was in 
the barn, is pregnant evideuce of guilt. (2 East P. C. 666.) 

** But in order to raise this presumption legitimately the possession of 
the stolen property should be clearly traced to the accused, and be exclusive 
as well as recent The finding it on hxs person, for instance or in a iock- 
od-up house, room, or box of which he kept the key, would be a fair ground 
for calling on him for his defence ; but if the articles stolen were only 4uund 
lying in a house or room m which he lived jointly with otheis equally capa¬ 
ble with himself of having committed the theft, or in an open box to which 
others had access, no definite presumption of his guilt could be made. An 
exception is said to exist where the accused is the owner of the house in 
which stolen property is found, who, it is argued, must be presumed to have 
such control ovm it as to prevent anything coming in or bein$ taken out 
without his sanction As a foundation for civil responsibility this reasoning 
may be correct, but to conclude the master o! a house guilty of felony, on 
the double presumption, first, that the stolen goods found in the house were 

g aoed there by him or with his connivance, and secondly, that he was the 
ief who stole them, and there are no corroborative circumstances, is cei- 
tainly treading on the very verge of artificial conviction> (Best Ev- 268, and 
see Reg, i\ Longmead, L. & C. 427. 3 Russ, 667.) 

Where a prisoner has been convicted of any offence punishable 
under the Penal Code, by means of or m consequence ol which the 
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possession of property shall have been transferred, anti where the party 
has been indicted by the owner of the property or by Ins executor or ad¬ 
ministrator, the Court may after conviction order restitution of the 
property to be, made. But if it shall appear that any valuable security 
4as been, lend fide discharged, or that any negotiable instrument has 
been bond fide received in transfer, without notice, and for sufficient 
consideration, restoration shall not be ordered* (Geo. IV, c. 74, a. 
110. Act XVIII of 1862, s 39.) This provision only apples wiMiin 
the limits of the High Court in its original criminal jurisdiction. 

In the Mofussil it is provided by Act VIII of 1869- ss. 132, A. B, 
C. that 


“ When the trial in any Criminal Court is concluded, the Court, at th<* time 
of passing judgment, may pass such order as appears right for th rt disposal 
of any produced before it, regarding which any offence appears to havr neon 
committed.** 

* 4 Any Court of appeal, reference or leviaion may direct any such order 
passed by a Court subordinate thereto, to be stayed, and may modify, alter 
or annul it.* 

<t The order passed by any Court under s. 132 A. nr 132 B. may bo m the 
form of a reference of the property to the Magiatiate of the IMtrirt who shall 
in such cases deal with it as if he were acting under an, 136-182, under th* 
circumstances mentioned m s. 130, and the seizure had been reported to 
him by the Police” 

It will be observed that under the above sections it is not necessary 
that the trial should have terminated in the conviction of the offender. 
It is sufficient if an offence appears to have been committed regarding 
the property, although the prisoner may not be the offender. 


380. Whoever commits theft in any building, 
tent, or vessel, which building, tent., 
inehanJ a /<rt weil ~ or vessel is used as a human dwelling, 
‘ or for the custody of property, sh.1l 

be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 


Where the theft was of a cloth, spread out to dry <m the roof of a 
houCfc, to which the prisoner got access by scaling the wait ; it wm 
held that there was no entry into the bouse, and consequently there 
could neither have been house-breaking nor theft in a bouse, and that 
the fact that the roof was used for various domestic purposes could 
make no difference. (Pro. H. Ct. Mad. 17th March I860-) A cattle 
shed is “ a building used for the custody of property” within this 
Section. (Pro. H. Ct. Mad, 24th November 1866.) 

See Act VI of 1864, ss* 2. 3. ante note to s* 879, p* 262. 


- ® upon the trial of any person charged with the offence of theft 
itader Section 378 of the Indian Penal Code, or the offence of theft In 
^lading, tent or vessel under Section 380 of the said Code, it shall 
property in question in any such manner as 
criminal misappropriation of property under 
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Ffrtion 463 of the said Code, or tie offence of criminal breach of trust 
under Section 405 of the said Code, he shall not be entitled to be 
acquitted, but the Court, or the Jury in a case tried by Jury, shall be 
at liberty to find that such person is not guilty of the offence charged, 
but is guilty of the said offence under the said Section 403 or Section 
405, as the case may be, and thereupon such person shall be liable 
to he punished in the same manner as if he had been found guilty upon 
a charge under such Section. (Or, P. C. s. 58, and see s* 424.) 

In the High Court the proper course will be for the Judge to order 
the indictment to be amended (Act XVIII of 1862. s. 4.) 

No person charged and tried for an offence under any Section of 
the Indian Penal (lode in the last four Sections of this Act mentioned, 
and found guilty of another offence under the provisions of any other 
of the said Sections of the Indian Penal Code, shall be liable to he 
afterwards prosecuted upon the same facts under the Section under ^ 
which he was charged, or undei the Section under which he was found 
guilty* (Cr. P. C. s. 60.) 

Theft in a house is an aggravated theft, which is not cognisable by 
heads of villages in the Madras Presidency. (Eulings of High Court 
of Madras 1865 on s. 380 ) 

381. Whoever, being a clerk or servant, or be¬ 
ing employed in the capacity of a 
clerk or servant, commits theft in rea¬ 
lty in pnKHCrt- poet of any property in the possession 
mon «f ^ ^ 0f emp l oyer ,_ shall be 

punished with imprisonment of either description for. 
a term which may extend to seven years, and shall 
also be liable to fine. 

Where a servant was sent by his fellow-servants to receive their pay 
from their common master, and made away with it, it was ruled that he 
received it as their agent, and that it ceased to be the master’s money, 
and became theirs. (Keg. v Barnes, I LR. OC. 45.) Such an act 
would be punishable here as criminal breach of trust under s. 406* 

educations often arise as to whether a person in possession of 
monies not belonging to himself, holds them as the clerk or servant of 
his employer, so that his possession is that of his master, or merely as 
an accountable agent. In the former case his misappropriation of 
these would be a theft under s. 381, in the latter a criminal breach 
of trust. One test seems to be, whether he is bound^ to hand over 
to his master, or apply for his benefit the identical coins which are 
in his possession, or whether he is only bound to bring them into ac¬ 
count, as a sum which he is bound to make good, with liberty in the 
meantime to apply the coins in any manner be likes. In the former 
ease be is a servant, in the latter he is merely a truster, like a bank¬ 
er or receiver. (Reg, n. Tyree. 1- i«R, CO* 177.) Sec too nMc io 
s, *0& 

See Act VI of 1861. as* 2. 3. Ante note to a. 376, p. 262 
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If upon the trial of any person charged with the offence of theft 
as a clerk or servant of property in the possession of his master under 
Section 3SL of the Indian Penal Code, it shall be proved that he took 
the property in question in any eueb manner as to amount to ihe 
offence of criminal misappropriation of property under Section luS 
of the said Code, or the offence of criminal misappropriation of pro¬ 
perty possessed by a deceased person at the time of his death under 
Section 404 of the said Code, or of such criminal misappropriation 
under the said Section 404, the offender being at the time of the death 
of the person deceased employed by him as a clerk or servant, or the 
offence of criminal breach of trust under Section 405 of the said Code, 
or the offence of criminal breach of trust as a clerk or seivant under 
Section 408 of the said Code, he shall not be entitled to be acquitted, 
but the Court, or the Jury in a case tried by Jury, shall be at liberty 
, to find that such peison is not gmltv of the offence charged, but is 
guilty of the offence under the said Section 403, Section 404, Section 
405, or Section 408 as the case may be, and thereupon such person 
shall be liable to be punished in the same manner as if he had been 
found guilty upon a charge under such Section. (Cr. l\ t\ s. 50.) Sen 
also s. 60, ante* p. 271. In trials before the High Oourfihe indictment 
will be amended. (ActXVIIl of 1862. s, 5.) 

382. Whoever commits theft, having made pre- 

Thettafter pre- P&ration for causing death or hurt or 

varation made for restraint, or fear of death or of hurt 
h«rt, n in d order to or of restraint, to any person, in order 
the committing of to the committing or such theft, or in 
the tueit. order to the effecting of his escape af¬ 

ter the committing of such theft, or in order to tho 
retaining of property taken by such theft, shall bo 
punished with rigorous imprisonment for a term 
■which may extend to ten years, and shall also be lia¬ 
ble to fine. 

Illustrations, 

W . 4 commits theft on property in 2’a possession: and, while 
committing this theft, he has a loaded pistol under his garment. 
Having provided this pistol for the purpose of hurting Z in case 2 
should resist. A has committed the offence defined in this Section, 

W A picks 2*s pocket, having posted several of his companions 
near him, iu order that they may restrain 2, if 2 should perceiv# > 
* a * 8 P as,in S ai *d should resist, or should attempt to apprehend 
A, A has committed the offeuco defined m the Section. 

See Act VI of 18G1, sa. 2. 3. Ante note to s 379, p. 262. 

383. Whoever intentionally puts any person in 

fcar of an y in J«ry to that person or to 
. any other, and thereby dishonestly in- 

clucks tlio person so put in fofir to deliver to any por* 
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son any property or valuable security, or any tiling 
signed or sealed which may be converted into a vain- 
able security, commits “ extortion.” 

Illustrations* 

(a) A threatens to publish a defamatory libel concerning Z, unless 
Z gives him money. He thus inducos Z to give him money. A has 
committed extortion. 

(b) A threatens Z that he will keep Z’s child in wrongful confine¬ 
ment, unless Z will sign and deliver to A a promissory note binding Z 
1o pay certain monies to A* Z signs and delivers the note. A has 
committed extortion. 

(r) A threatens to send club-men to plough up Z’s field, unless Z 
will sign and deliver to B a bond binding Z under a penalty to deliver 
curiam produce to B, and thereby induces Z to sign and deliver the 
bond. A has commuted extortion. 

id) A, by putting Z in fear of grievous hurt, dishonestly induces Z 
to sign oi affix his seal to a blank paper, and deliver it to A.—Z signs 
and delivers tbejpaper to A. Here, as the paper so signed may be con¬ 
verted into a valuable security. A has committed extortion. 

384. Whoever commits extortion shall be punish¬ 
ed with imprisonment of either de» 
Mfc>rtton? 1Cul f ° r scripti on for a term which may extend' 
to three years,or with fine,or with both. 

Extortion under certain circumstances will become robbeiy. (Post, 
s. 890.) The offence under this Code seems to include some cases 
which would have been treated as robbery under English lew, and 
others which would not have been punishable under the English law, 
though they would under the Scotch system. 

Under the English law the offence of robbexy was equally complet¬ 
ed, although the actual delivery of the thing taken was the act of the 
party robbed, provided that delivery arose from his being put in fear- 
(2 Buss. 104*.) But there were some sorts of fear* which the English 
law did not consider as sufficient to justify a person in yielding to ; 
therefore it was held that the fear of injury to character was not sock 
an intimidation as would amount to robbery, unless in the single case 
of threatening to accuse of an unnatural offence. (2 Russ. 118-124) 
The offence of extortion under e. 383 seems to embrace two classes of 
cases, first, every threat of prospective injury, of whatever nature; and 
secondly, every threat of immediate injury, provided the injury appre¬ 
hended is not death, hurt, or wrongful restraint. But the mere going 
about and collecting money, upon an assertion that an order bad issued 
to tax the persons upon whom the demand was made, is sot extortion 
but cheating. (S R. 3 8k P. 147*) 

The offence will bo extortion, though the injury threatened is one 
which the party employing the menace would be justified in resorting 
t<y provided the threat is used as a means of obtaing on undue ad- 
vaatftp* U is lawful tc bring a criminal to justice, ox to expose a 

!35 
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rogue, but it U extortion to nring from his fears of detention any profit 
wluch he would not otherwise be willing to bestow. 

Accordingly it has been held, that wheie money was extorted by a 
threat of bringing a criminal charge, the offenre was equally commit¬ 
ted whether the charge was true or false. (3 R. C. C. OR, 19.) 

Not only must there be a putting in fear, but the fear must be the 
inducement which causes the other person to deliver up the property. 

The degree of such alarm may vary in different cases. The essential mat¬ 
ter is, that it be of a natuie and extent to the mind of the prison on 

whom it operates, and tn take away from his acts that element of free volun¬ 
tary action which alone constitutes consent. 5 ' [pci Wilde, E. Reg, ?% 
Walton. 32 LJ. MC 79. L. & G. 2SS ) 

The act however must be done dishonestly, (see s. 24) ami therefore 
if a person bond fide believes himself to be entitled to the property in 
question, the crime will not have been completed. (Arch. 35(3. 3 
Bomb. H. C. OO. 45 ) 

Where by arrangement among several persons, the thienfe is used by 
some, and the property obtained by that threat 13 .received by the 
others, all are equally guilty of extortion, (2 Bomb. II, C. 417.) 

Delivery of the property by the person put in fear is an essential to 
the offence. If therefore no sueh delivery takes place, but the persons 
-who are intimidated passively allow the offenders to take away the 
property, this would be robbery, if the threat came under the terms of 
s, 390, but not extortion. (1 R. C. C. CR. 20,) 

385. Whoever, in order to the committing of ex¬ 

tortion, puts any oerson in fear or at- 
in fear of injury m tempts to put any person in rear of 

order to commit an y injury, shall be punished withim- 
pnsonment of either description for a 
term which may extend to two years, or with fine, or 
with both. 

386. Whoever commits extortion by putting any 

. person in fear of death or of grievous 

tSg^Terson^iu hurt to that person or to any other, 
fear of death or shall be punished with imprisonment 
grievous urt, Q f> e ^j ler description for a term which 

may extend to ten years, and shall also bo liable 
to fine. 

387. Whoever, in order to the committing of 
Putting person in extortion, puts or attempts to put any, 
ter of death or of person in fear of death or of grievous 
S^ 0U feo commit hurt to that person or to any other, 

shall be punished with imprisonment 
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of either description for a term which may extend 

to seven vears, and shall also be liable to fine. 

*/ * 

388. Whoever commits extortion by putting any 

Extortion by P crson i u fear of an accusation against 
threat ot acoim- that person or any other, of having 
imuiakab?e 0ff w!tit committed or attempted to commit any 
death or transport offence, [SC& ACt IV 0^ 1S 67, S. 1,) puil- 
tation, &e. ishable with death, or with transpor¬ 

tation for life, or with imprisonment for a term which 
may extend to ten years, or of having -attempted to 
induce any other person to commit such offences, shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine ; and if the offence be one pun¬ 
ishable under Section 377, may be punished with 
transportation for life. 

Where the prisoner threatened A’s father that he would charge A 
with having committed an unnahual ollence with a mare, his object 
being to force the father to buy the mare at the prisoner’s price, this 
was held to amount to extortion under an English statute similar in 
effect to s. 388. (Reg. v. Redman I LR. GCJ. 13.) 

See Cr. P. C. s. 138, ante, p. 05. 


Persons convicted underss- 388 and 380 may be whipped in lien of 
the punishment prescribed by the Penal Code, and upon a second con¬ 
viction may be whipped in addition to that punishment, provided no 
longer imprisonment than five years has been inflicted. (Act VI of 


1864, ss. 2. 3. 7.) 


389. Whoever, in order to the committing of ex- 


Putting person 
in fotu of accusa¬ 
tion of offence, in 
order to commit 
extortion 


tortion, puts or attempts to put any 
person in fear of an accusation against 
that person or any other, of having 
committed or attempted to commit an 
offence, (sen Acf IV of l8l>7, s. 1) 


punishable with death, or with transportation for life, 
or with imprisonment for a term which may extend 
to ton years, shall be punished with imprisonment of 
either description for a term which may extend to 
•ten years, and shall also bo liable to fine ; and if the 
offence bo punishable under Section 377, may bo 
punished with transportation for life. 


Be* note to », 3S8. 
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Robbery. 


OF ROBBERY AND DACOITY, 

390, In all robbery there is either 
theft or extortion. 


Theft is “'robbery,” if, in order to the committing 
of the theft, or in committing the theft, 
robbery! the£t w or * n carrying away or attempting to 
" J ’ carry away property obtained by the 

•theft, the offender, for that end, voluntarily causes 
-or attempts to cause to any person death or hurt or 
wrongful restraint, or fear of instant death or of in¬ 
stant hurt, or of instant wrongful restraint. 


When extortion 
is robbery. 


Extortion is “ robbery,” if the offender, at the timo 
of committing the extortion, is in the 
presence of the person put in fear, and 
commits the extortion by putting that 
person in fear of instant death, of instant hurt, or of 
instant wrongful restraint to that person or to some 
■other person, and, by so putting in fear, induces the 
person so put in fear then and there to deliver up 
the thing extorted. 

Explanation .—The offender is said to be present 
if he is sufficiently near to put the other person in 
fear of instant death, of instant hurt, or of instant 
wrongful restraint. 

Illustrations* 


(а) A holds Z down, and fraudulently takes Z’s money and jewels 
from Z’s cloth es* without Z*s consent. Here A has committed theft, 
ana in order to the committing of that theft, has voluntarily caused 
■wrongful restraint to Z. A has therefore committed robbery. 

(б) A meets Z on the high road, shows a pistol, and demands Z*s 
purse. Z, in consequence, surrenders his purse. Here A has extort- 
ed the purse from Z by putting him in fear of instant hurt, and being 
at the time of committing the extortion in his presence. A has 
therefore committed robbery. 

(c) A meets Z and Z’s child on the high road. A takes the child 
and threatens to fling it down a precipice, unless Z delivers his purse. 
Z, in consequence, delivers his purse. Here A has extorted the 
* purse from Z, by causing Z to be m fear of instant hurt to the child 
>.who is there present. A has therefore committed robbery on Z 

t$) A obtains property from Z by saying-^** Your child is in the 
hands of my gang, and will be put to death unless you send us teu 
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thousand Rupees.” This is extortion, and punishable as such , hut it 
is not robbery, unless Z is put in fear of the instant death of his child. 

Robbery as defined in s. 390 consists of a completed theft, or a 
completed extortion, with some additional circumstances. Every case* 
which is robbery under this section would have been robbery under 
English law, but the converse does not appear to be true. The defi¬ 
nition of robbery under both English and Scotch law was a theft by 
violence or putting in fear. (2 Russ. 10S. 123, Alison Cr. L. 227.) 
Therefore it was held to be robbeiy in one case, where it appeared 
that the prisoner snatched at a sword while it was hanging at a gentle¬ 
man's side, whereupon the latter instantly laid tight hold ol the scab¬ 
bard, which caused a struggle between them, iu which the prisoner got 
possession of the sword, and took it away. (2 Russ. 109.) But 
under the above section the violence must amount to a causing, or 
attempting to cause death, or hurt, (see s. 319) or wrongful restraint 
(see s. 339) or the fear of such. Apprehension of injury to property 
or character will not amount to robbery, though it will be extortion 
under s. 383, 

Where the property is forcibly taken away from the owner under the 
above circumstances, the ofience will be theft turned into robbery. 
Where however the owner is prevailed upon himself to suirender Ins 
property, then it will be the crime of extoitiou aggravated into robbery. 

In order to constitute robbery, there must be an act of theft or ex¬ 
tortion completed, and thciefore the accused must have had such a 
possession of the property as would constitute the above crimes; but 
a merely momentary possession is sufficient, and the crime is com¬ 
pleted though the property is given back immediately. Hence in 
•owe case where, 

« lb was found that the prisoner stopped the prosecutor as he was carry, 
mg a feather bed on his shoulders, and told him to lay it down, or he would 
shoot him. The prosecutor laid the bed on the ground ; but before the pri¬ 
soner could take it up so as to remove it from the spot where it lay, he was 
Appiehendod. The Judges were of opinion that the ofience was nut com¬ 
pleted, and he was discharged.” (1 teach. 322.) 

Of course, in a similar case tinder the present Code he could be con¬ 
victed of an attempt to rob under s. 511. 

The use of violence will not convert theft into robbery, unlers the 
violence is committed for one of the ends specified in s. 390, therefore 
where a thief, finding himself observed, abandoned his booty, and ran 
away, throwing stones at the owner to prevent pursuit, the Madras 
High Court ruled that the offence was not robbery. (Rulings of 1835 
■on s. 390.) 

As in the case of theft or extortion, ao in the compound crime of 
robbery, the act must be done dishonestly ; (see s. 24) and therefore 
if a person, bond jfide believing that property in the personal possession 
of another belongs to himself or to another, on whose behalf he is act¬ 
ing, (2 R. J & P. 114. Mad. H. C. 254. 3 Sav. 374) takes that 
property away from such person with menaces and violence, this is not 
robbery j and it is a question of fact, whether the prisoner did no* act 
wader such bmdjidc belief. (2 Russ. 105 A 
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Upon the crime of robbery the framers of the Code remark, (p* ?9.) 

« There can be no case of robbery which does not fall within the definition 
either of theft, or of extortion. Bub in practice it will perpetually bo matter 
o± doubt wehther a particular act of robbery was a theft or an extortion, A 
large portion of robberies will be half theft, half extortion. A seises Z, threat¬ 
ens to murder him unless he delivers all his property, and begins to pull off 
SPs ornaments. Z in terror begs that A will take all he has, and spare ms 
life. Z assists in taking off his ornaments and delivers them to A Here 
speh ornaments as Z took without A’s consent are tiken by theft. Those 
which Z delivered up from fear of death are acquired by extortion-’* 

391. When five or more persons conjointly com¬ 
mit or attempt to commit a robbery, 
Dacoity. or where the whole number of persons 

conjointly committing or attempting to commit a 
-robbery, and persons present and aiding such com¬ 
mission or attempt, amount to five or more, every 
person so committing, attempting, or aiding, is said 
to commit lc dacoity.” 

Where hurt is caused in the commission of a lobbery or dacoity, it 
need not be charged as a separate offence, since it is included in the 
definition of the cumc. (1 K. J St P. 65.) 


233:• Whoever commits robbery shall bo punished 
with rigorous imprisonment for a term 
Punishment for which may extend to ton years, and 
Cfciy shall also be liable to fine ; and if the 


robbery be committed on the highway between sun¬ 
set land sunrise, the imprisonment may be extended 
to fourteen years. 


See Cr. P. C. s, 138. ante, p. 95. 

Any person wbo is a second time convicted of robbery or dacoity, or 
of the offences defined in ss. 393 and 394, may be whipped in addition 
to the punishment provided by the Penal Code, unless he has Been 
sentegeed to transportation, or to imprisonment for a longer term than 
five years. (Act VI of 1864. as. 4. 7.) 

393- Whoever attempts to commit robbery shall 
be punished with rigorous imprison- 
mu robt^y. 0 c ° m ' ment for a term which may extend 
to seven years, and shall also bo 
liable to fine. 

See note to s. 292. 


394, If any person, in committing or in at- 
vofemtmiy cans- tempting to commit robbery, volunfca- 
ing bprt jn com- rily causes hurt, such person, and any 
mittingwbfewy. , ^ther person, jointly concerned in 
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committing or attempting to commit such robbery, 
shall be punished with transportation for life, or with 
vigorous imprisonment for a term which may extend 
to ten years, and shall also bo liable to due. 

See note to s 302. 

The offence defined in s. 391 is included in s. 301, and therefore a 
prisoner who 1ms committed both offences, as pmfc of the same trans¬ 
action, should be sentenced under s. 394 only. (2 W. B, C. C. 1.) 

395. Whoever commits dacoity shal 1 bo punished 
with transportation for life, or with 
dacoifcy. rigorous imprisonment for a term 

which may extend to ten years, and' 
shall also be liable to fine. 

See note to s, 392. 

39C. If any one of five or more persons, who are 
_ conjointly committing dacoity, com- 
innrd*r '" tl mits murder in so committing dacoity, 
every one of those persons shall be 
punished with death, or transportation for life, or 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

See note to 8. 392. 

397. If, at the time of committing robbery or 
dacoity, the offender uses any deadly 

coity,with attempt "WOSipOHy CEtUSGS ^FIGVOUS hurt to filly 

to cause death or person, or attempts to causo death or 
gnevous hurt. grievous hurt to any person, the im¬ 
prisonment with which such offender shall be punish¬ 
ed shall not be less than seven years. 

See Cr. P. C. s. 138. ante , p. 03. 

39S. If, at the time of attempting to commit 
robbeiy or dacoity, the offender is 
nuSbSrf™! aramd with any deadly weapon, the 
oenty when amu-d imprisonment with which such oi- 
afad,y Wl ' a ' fender shall be punished shall not be 
less than seven years. 

Sa« note to s. 397- 
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399. Whoever makes any preparation for com- 

Mrgprep.,- “ ittin g dacoity, shall be punished 

tiou to commit da- with, rigorous imprisonment for a 
°° lty ‘ term which may extend to ten years, 

and shall also be liable to fine. 

400. Whoever, at any time after the passing of 

Punishment for this Act , shall belong to a gang of per- 
beiouging to a sons associated for the purpose of 
gang of dacoits. habitually committing dacoity, shall 
be punished with transportation for life, or with 
rigorous imprisonment for a term which may extend 
*>to ten years, and shall also be liable to fine. 

401. Whoever, at any time after the passing of 

Punishment for tHs Act > sha11 bel °"§' to an 7 zander- 
belonging to a mg or other gang of persons associat- 

ttoeves rinsEans ° f e< ^ ^ or ^ be P ur P ose of habitually com¬ 
mitting theft or robbery, and not 
being a gang of thugs or dacoits, shall be punished 
* with rigorous imprisonment for a term which may ex¬ 
tend to seven years, and shall also be liable to fine. 

402. Whoever, at any time after the passing of 

Assembim for ^bis Ac ^’ shall be one of five or more 
purpose* of DS com. persons assembled for the purpose of 
mitting dacoity. committing dacoity shall be punished 
with rigorous imprisonment for a term which may 
extend to seven years, and shall also be liable to fine. 

See Or. P. C, s. 138 ^ante, p. 95. „ 

1 Magistrates, or officers exercising the powers of Magistrate, may 
exact security for good behaviour for one year, from persons who ap¬ 
pear from general evidence to be by repute robbers, house-breakers, 
receivers of stolen property, or persons of notoriously bad livelihood. 
(Cr. P. CLs. 296.) Where under the circumstances,, the releaseofsueh 
person without security at the expiration of one year may appear 
hazardous to the community,, the period may be extended to three 
yeais. (Cr. P. G, s. 297 ) In default of security the party 4 may be 
committed to prison. [Cr- P. C. s. 301.) 

OF CRIMINAL MISAPPROPRIATION OF PROPERTY. 

403. Whoever dishonestly misappropriates or 
mis. inverts to his own use any_ moveable 

«»f property, shall be punished with im- 
prisonment of either description for a 
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term which may extend to two years, or with fine, 
or with both. 

JIlmira turns, 

(а) A takes propelty belonging to Z out of Z’s possession, in good 
faith, believing at the time when he takes it, that the property be¬ 
longs to himself. A is not guilty of theft , but if A, after discovering 
his mistake,dishonestly appropriates theproperty to his own use ho is 
guilty of an offence under this Section. 

(б) A, being on friendly terms witb Z, goes into Z’s library in Z's 
absence, and takes away a book without Z’s express consent Xlere, if 
A was under the impression that he had Zs implied|consent to take the 
book for the purpose of reading it, A has not- committed theft. But if 
A afterwards sells the book for his own benefit, he is guilty of an of¬ 
fence under this Section. 

(c) A and B being joint owners of a horse, A takes the horse out of 
B’s possession, intending to use it. Here, as A has a right to use the 
horse, he does not dishonestly misappropriate it. But if A sells the 
horse and appropriates the whole pioeeeda to his own use, he is guilty 
of an offence under this Section. 

Explanation 1.—A dishonest misappropriation for 
a time only is a misappropriation within the meaning 
of this Section. 

Illustration, 

A Ends a Government promissory note belonging to Z, bearing a 
blank endorsement. A, knowing that the note belongs to Z, pledges it 
with a banker as a security for a loan, intending at a futuie time to 
restore it to Z- A has committed an offence under this Section. 

Explanation 2.—A person who finds property not 
in the possession of any other person, and takes such 
property for the purpose of protecting it for, or of 
restoring it to the owner, does not take or misappro¬ 
priate it dishonestly, and is not guilty of an offence ; 
but he is guilty of the offence above defined, if Jio 
appropriates it to his own use, when he knows or has 
the means of discovering the owner, or before lie has 
used reasonable means to discover and give notice to 
the owner, and has kept the property a reasonable 
timo to enable the owner to claim it. 

What are reasonable means, or what is a reason- 
abld'time in such a case, is a question of fact. 

It iSymot necessary that the finder should know 
Who owner of the property, or that any parti¬ 

cular person is the owner of it : it is sufficient if, at 
r 30 
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the time of appropriating it* he does not believe that 
to be his own property, or in good faith believe that 
the real owner cannot be found. 

Illustrations* 

-(&) A finds* a Rupee on the high road, not knowing to whom the 
Rupee belongs. A picks up the Rupee. Here A has not committed 
the offence defined in this Section. 

{&) A finds a letter on the road, containing a bank note. From the 
direction and contents of the letter he learns to whom the note belong**. 
He appropriates the note. Ha is guilty of an offence under this 
Section. 

(c) A finds a cheque payable to bearer. He can form no conjecture 
as to the person who has lost the cheque. But the name of the person 
who has drawn the cheque appears. A knows that this person can 
direct him to the person in whose favour the cheque was drawn. A ap¬ 
propriates the cheque without attempting to discover the owner. lie 
is guilty of an offence under this Section. 

(i d ) A sees Z drop hi3 purse with money in it. A picks up the purse 
with the intention of restoring it to Z, but afterwards appropriates it 
to his own use. A has committed an offence under this Section. 

(e) A finds a purse with money, not knowing to whom it belongs ; 
he afterwards discovers that it belongs to Z, and appropriates it to his 
own use. A is guilty of an offence under this Section, 

(/)A finds a valuable ring, not knowing to whom it belongs, A 
sells it immediately without attempting to discover the owner. A is 
guilty of an offence under this Section, 

This section is intended to provide for certain acts which would not 
be criminal under other heads. Theft involves an act criminal at the 
moment it first took place; it also involves taking a thing out of the 
possession of the owner. Criminal misappropriation takes place when 
the possession has been innocently come bv, but where by a subsequent 
change of intention, or from the knowledge of some new fact, with 
which the party was not previously acquainted, the retaining becomes 
wrongful and fraudulent. Criminal breach of trust can only exist 
wh&e some relation of trust exists between the parties, but under the 
present head, all that is necessary is, that the prisoner should convert 
to his own use pioperty which he knows ’is not his own, not believ¬ 
ing himself to be authorised to do so. Cheating, like theft, presup¬ 
poses a fraudulent intention at the time the possession of the propety 
was charged, which, as we have seen, is not an ingredient in the pre¬ 
sent offence 

Under the English law the finder of property who appropriated it 
to himself, knowing or having the means of ascertaining the owner, 
oomtaits larceny. But he Commits no offence whatever if he has no 
knowledge or means of knowledge at the tune of the appropria- 
&Cjthough he retains the property designedly after becoming ac- 
q®pted( with its rightful ownership. Under s. 403 both cases con¬ 
stitute the offense of Prfmiual misappropriation. 
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404. Whoever dishonestly misappropriates or con- 

Dishonast misap- y erts to his own use Property, know- 
i>ropri»tion ofpro. ing that such property was m the pos- 
session of a deceased person at the 
at the time of his time of that person’s decease, and has 
not since been in the possession of any 
person legally entitled to such possession shall be 
punished with imprisonment of either description for 
a term which may extend to three years, and shallalso 
be liable to fine ; and if the offender at the time of 
such person’s decease was employed by him as a clerk 
of servant, the imprisonment may extend to seven 
years. 

Illustrations* 

Z dies in possession of furniture and money. His servant A, befojte 
the money comes into the possession of any parson entitled to such 
possession, dishonestly misappropriates it. A*has committed the of- 
lence defined m this section. 

A conviction under ss. 404 or 403 will be valid, although the offence 
really committed was a theft under ss 378, 380 or 381. (Cr. P. C. 
s. 423. Act XVIII of 1862, s. 18.) 


OF CRIMINAL BREACH OF TRUST. 

405. Whoever, being in any manner entrusted 
with property, or with any dominion 
o£ “ bre40h over property, dishonestly misappro¬ 
priates or converts to his own use that 
property, or dishonestly uses or disposes of that pro¬ 
perty in violation of any direction of law prescribing 
the mode in which such trust is to be discharged, or 
of any legal contract, express or implied, which he 
has made touching the discharge of such trusty or 
wilfully suffers any other person so to do, commits 
“criminal breach of trust.’’ 

Illustrations. 


(a) A being executor to the will of a deceased person, dishonestly 
disooevs the law which directs him to divide the effects according to 
the will, and appropriates them to his own use. A has committed cri¬ 
minal breach of trust. 

A is a warehouse-keeper. Z, going on s, journey, entrusts his 
fermture to A, under a contract that it shall be returned on payment 
dt4i stipulated sum for warehouse room, A dishonesty sells the goods. 
A has committed criminal breach of trust. 
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(c) A, residing in Calcutta, is agent for Z residing at Delhi. There 
is an express or implied contract between A and Z that all sums remit¬ 
ted by Z to A shall be invested by A according to Z f a direction, Z 
remits a lac of Rupees to A, with directions to A to invest the same in 
Company’s paper. A dishonestly disobeys tho directions, and employ* 
the money m his own business A has committed criminal breach of 
trust. 

(d) But if A, in the last illustration, not dishonestly but in good 
faith, believing that it will be more for Z’s advantage to hold shares m 
the Bank of Bengal, disobeys Z’s directions and buys shares in the Bank 
of Bengal for Z, instead of buying Company’s paper, here, though Z 
should suffer luss, and should be entitled to bring a civil action agamsfc 
A pn account of that loss, yet A, not having acted dishonestly, has not 
committed criminal breach of trust. 

( e ) A, a revenue officer, is entrusted with public money, and is 
either directed by law, or bound by a contract, express or imphod, with 

n the Government, to pay into a certain treasury all the public money 
which he holds. A dishonestly appropiiatea the money. A has com¬ 
mitted criminal breach of trust. 

(/) A, a carrier, is entrusted by Z with property to bo carried by 
land or by water. A dishonestly misappiopriates the* property. A 
has committed criminal breach of trust. 

Where a turban was pledged with the defendant, it was held that his 
wearing it did not amount to a dishonest misappropriation within®. 
405 ; the deterioration of the article by use was not such a loss of 
propeity by the prosecutor, and the wrongful beneficial use was not 
such a gaiii by the prisoner, ns came within the definition of the 
term ‘ c dishonestly” ms. 24 (3 Mad- H. C. Appx. 6) 

A married woman, who as such is incapable of entering into a legal 
contract, may be convicted under the first clause of the above Section 
if she dishonestly misappropriates, or conveits to her own use, property 
with which she has beeu entrusted. (Reg. v Robson 31 JLJ. MO- 
22. L & C. 93.) But I imagine that she could not he convicted under 
the latter part of the section, for using the property in violation u of 
any legal contract express or implied ” For she could not enter into 
such a contract expressly, and of course none such could be implied- 
Nor can she be indicted for crinninal breach of trust in respect of her 
huslftnd’s property, since she has a joint possession of it with him* 
(Rulings of Mad. H. C. of 1864 on s. 406.) 

Where a person was entrusted with money to buy coals, and he 
bought them, and put them into his cart, and on his way back ab¬ 
stracted part, delivering the remainder as all that the prosecutor was 
entitled to, a question arose, whether the prisoner could be said to have 
been entrusted with the pioperty of the prosecutor, so as to satisfy the 
English statute. The conviction was affirmed. Some of t^e Judges 
held, that the coals being purchased with money given by the prose¬ 
cutor for that express purpose, vested in him, and were held by the pri- 
'fyzpt ou trust for him. Others thought that a specific appropriation 
by'||e prisoner was necessary to vest the property in the prisoner; but 
the wjis that if such an express appropriation were 
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nectiasary, it was made out by the facts. (Keg. v. Bunknll, 33 11 ./. 
MC, 75. L & C. 371.) 

406. Whoever commits criminal breach of trust 
PunUimient for shall bo punished with imprisonment 
truat. of either description for a term which 

may extend to three years, or with fine, or with 
both. 

The two ingredients in the offence of criminal Breach of Trust are 
first, an original trust, and secondly, a dishonest misapplication of the 
trust property. 

A trust has been defined by Lord Coke as “ a confidence reposed 
in some other.” (Cited Lewin. Trusts, 15.) Therefore where there is 
no original confidence there is no trust, and a misappropriation if* 
punishable at all, will be so under s. 403. 

tf It is a confidence reposed in some other; not in some other than the 
author of the trust, for a person may convert himself into a trustee, but 
in some other than the cestui que trusty or object of the trust ; for a man 
cannot be said*to hold upon trudt tor himself(Lewm. Ibid.) 

In general there can be no doubt cither as to the existence of the 
trust, or the criminal character of the act by which that tiust is violat¬ 
ed. Where a clerk intercepts the money he has received on its way 
to his master ; where a banker sells the securities he has taken into 
deposit from his customer, where a guardian applies to his own use the 
rents he lias collected for his ward, the only difficulty is to prove the 
fact. Sometimes, however, trusts are created silently, by mere im- 
, plication of law, and without even the knowledge of the trustee, so 
that it may be quite a discovery to him when he first learns that he 
is a trustee. Sometimes too the trust is voluntarily created by the 
trustee, and he may fairly think that it is not binding on him any longer 
than he chooses to submit to it. In either of these eases an undoubted 
breach of trust may arise, though it would be very unfair to treat the 
matter as a criminal offence. 

In some cases a trust is raised by implication of law in consequence 
of factsarising after the date of the original transaction. For instance, 
the endorsee, of a bill of exchange is entitled to sue all the parties to 
the bill on his own account and without any trust for any other person. 
But if he were paid the amount of the bill by the drawer, this would 
not bar him in his action against the acceptor, though any sum which 
he might receive from the acceptor would be held by him as trustee 
for the drawer who had made the payment. (Jones t\ Broadhurst i* 
O. B. 174, 185.) Again, a trust is sometimes implied from a con¬ 
structive knowledge of facts, of which the trustee is in reality wholly 
ignorant. For instance , if an estate is hound by a mortgage, a charge 
for the benefit of children, a lien for the purchase money, or the like, 
and is transferred without any consideration, then the alienee will be 
bound by the trust, u whether he had notice of it or not; for though 
be bed no actual notice, yet the Court will imply it against hiiu whert 
be paid no oouaideratiuu.’* t£ewiu. Trusts, 72 L) And although i 
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purchaser for valuable consideration will only be bound where he has 
had notice of the trust, still Equity assumes that he has lmd notice, 
if he has been made acquainted with something which ought to have 
led him to search for an instrument, in which the trust was mentioned, 
(Ibid, 224.) Lastly, even with full knowledge of all the facts, it is 
oft§n a very difficult question to decide, whether there is trust or an 
absolute gift. Eor instance, where property is given to a person by 
words which would convey an absolute interest, but phrases are added 
expressive of a wish, hope, or entreaty that the property may be ap¬ 
plied in*a particular way, it is frequently a very nice matter to decide 
whether such phrases create a binding trust, or may be disregarded 
altogether. (Lewin. Trusts 1G7) 

I conceive that no universal rule can be laid down, as to whether 
the breach of an implied trust is criminally indictable. Every case 
will in my opinion resolve itself into a question of fact £ did the party 
know that he was in fact holding the property under a trust, and did 
he wilfully violate that trust, intending thereby to defraud* 

The second point which I suggested above, relates to cases where 
a person had by his own act made himself a trustee forborne one else. 
Where this was done for a valuable consideration, as for instance, 
where an insolvent debtor undertook to continue his trade for the benefit 
of his creditors, and to render them an account of his profits, any wilful 
violation of the trust would be as clearly criminal, as if they, had ‘put 
him into their own business as agent. But it might be different 
where the trust was a voluntary one. Equity will not compel any one 
to make himself a trustee for another without consideration for 90 do¬ 
ing, but where he has fully completed the creation of the trust, then 
it treats the property as actually changed. As Lord Eldon saia in 
such a case, 

te It is clear that this Court will not assist a volunteer ? yet if the act is 
completed, though voluntarily, the Court will act upon it* It has been de¬ 
cided, that, upon an agreement to transfer stook, tins Court will not' inter¬ 
pose ; but if the party has declared hunself to bo the trustee of the afcook, 
it becomes the property of the cestui que trust without more, and the Court 
will act upon it.” (Ex-par te Pye. IS Ves, 149.) 

On the other hand in another case Sir J. Wigram laid down the 
law^vith gieater caution, saying ; 

* f Tn the case of a formal declaration by the legal or oven beneficial 
owner of property, declaring himself m terms the trustee of that property 
iora volunteer, the Court might not be boundtolook beyond the mere de¬ 
claration. If the owner of property having the legal interest in himself 
were to execute an instrument by which he declared himself a trustee for 
another, and had disclosed that instrument to the cestui que trust, and 
afterwai ds acted upon it, that might perhaps be sufficient*** (Meek v. Kettle- 
well 1 Hare. 470. Gaskell v. GaskeJI 2 Y. and J. 502.) 

- I conceive that the principle laid down by Sir. J. Wigram ia the only 
one that could be safely acted upon in criminal cases,' Suppose a 
merchant intending to provide for his infant child, were to direct his 

- ^ er *° open an account m the of the child, and to transfer a 

of his funds into that account. This would according to de- 
to an executed trust. But I conceive that no in- 



CRIMINAL BREACH OF TfctJS. 


287 


diclmont could be maintained against him, if he got that account can- 
«*cHed in a few .days after, in order to apply the money to his own use 
upon some sudden pressure. Of course it might be very different, 
where the trust had been communicated to the party intended to be 
benefited, so as to lead him to act upon the belief that the property was 
his own- Here again it would be impossible to lay down any general 
rule. Perhaps the nearest appioach to such a rule would be to say, 
that where a party violates a trust to which he has voluntarily sub¬ 
jected himself, the circumstances must be such as to disclose a moral 
as well as a legal fraud. 

A bona jfide claim of title is an answer to a charge of criminal breach 
of trust. Where an alleged mortgagee denied the mortgage, it was held 
that lie could not be convicted of criminal breach oftrust in lespect 
of the title deeds. (2 Bomb. H. C. 133) 

The general evidence of an embezzlement consists in proof of the re¬ 
ceipt of money, which is not accounted for, or whose receipt is denied. 
Under the former Act 13 of 185U, s. 11, proof ofagross deficiency m 
the accounts of any trustee or public servant was held to be evidence 
of the oiience-charged, until explained. But of course no crime would 
have been committed where the trustee took the money, bond juk 
believing that he was entitled to it, or intending really to advance the 
interests of the party entitled, and supposing that his act would be 
ratified when known. 

The fact that the defendant has himself a joint interest in the 
money entrusted to him is no defence, if he fraudulently applies it in 
violation of the terms of the tiust. A member of a friendly society 
was also its paid secretary, and honorary treasurer. He received the 
subscriptions of the members, gave them receipts for the full amounts 
paid by them, and punctually discharged all demands on the funds of 
the society. But he made false entries in the account books, and ap¬ 
plied the difference to his own use. On. the fraud being discovered, lie 
was called upon for an explanation, when he admitted that he had re¬ 
ceived the money, and said he was willing to ie-pay it by instalments. 
It was held that he was properly convicted. (Reg. v. Pioud 31 L.T. 
M. 0. 71. L &C.97.) 

407. Whoever, being intrusted with property us 

Criminal breach a carrier, wharfingci, or warehouse- 
of trust by earner, keeper, eominitb criminal breach of> 
&Cm trust in respect of such property, shall 

be punished with imprisonment of either description 
for a term which may extend to seven years, and shall 
also be liable to fine* 

■ If upon the trial of any person charged with the offence of criminal 
breach of trust under Section 405 of the Indian Penal (lode, or of 
criminal breach of trust as a carrier, wharfinger, or warehouse*keeper 
loader Section 407 of the said Code, it shall ho proved that such person 
took tlw property in question in any such manner as to amount to 
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the offence of theft under Section 378 of the said Code, he shall not 
be entitled to be acquitted, but the Court, or the jury in a ease tried 
by Jury, shall be at liberty to find that such person is not guilty of 
the offence charged, but is guilty of the said offence under the said 
Section 378, and thereupon such person shall be liable to be punished 
in the same manner as if he had been found guilty upon a charge 
under the said Section 378. (Cr. P. U. s. 56, & see s. 423.) In 
trials before the High Court the indictment should be amended. (Act 
XVlllof 18 62, s. 2-) 

L 48. Whoever, being a clerk or servant, or cm 

Criminal breach P lo y ed as a clerk Or Servant, and bo¬ 
ot trust by a clerk ing in any manner entrusted in such 
orservaat. capacity with property, or with any 

^dominion over property, commits criminal breach of 
trust in respect of that property, shall be punished 
with imprisonment of either description for a term 
, which may extend to seven years, and shall also be 
liable to fine. 

Where the prisoner, the cashier and collector of a manufacturing 
firm, had in addition to his salary a per-centage on the profits, but 
was not liable to the losses of the concern, and had no control over the 
management of the business, it was contended after conviction, that 
lie was not a servant but a partner. But the Court held, that even 
if the above facts constituted him a partner as regards the public, he 
was clearly only a servant as regarded bis employers, and the conviction 
was affirmed. (Reg. Macdonald 31 J.J MC 67. L & 0. 85.) 

Where, however, a committee of the members of two friendly socie¬ 
ties was formed for the purpose of organising a pleasure excursion, and 
the prisoner, who was one of the committee, was entrusted with tickets 
to sell, but received no remuneration for his services; it was held that 
an indictment which chaiged lum, a3 the servant of the other members 
of the committee, with embezzlement, was bad. (Reg. v . Bren. 88 
LJ. MC. 59, L. & C, 346.) But in such a case the prisoner might be 
indicted under s. 405 though not under s. 408. And so it was held 
in the case of a person who was employed to get orders for goods, and 
to receive payment for them, but who was paid by a commission on 
the goods sold, and was at liberty to get the orders, and receive the 
money where and when he thought proper, (Reg. v. Bowers. I LR. 
CC. 41.) 

Where the defendant whs a cleik or servant, and was ns such entrust¬ 
ed with propeity, a conviction under this section could be supported, 
although U was no part of Ins duty to take charge of the propmty, and 
although he might have icfuscd to have any thing to do with it. (tteg. 
w. Has tic, 32 LJ. MC- G3. L & C. 269.) For instance, if an 
officer were to employ his dressing-boy to draw his pay, and disburse 
his bills nut of it, this is a responsibility beyond the range of surh a 
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fccivant’s duty, which he might fairly decline to accept. But if he ao 
eepted it, he would be liable under s. 408 for breach of trust. 

If upon the trial of any person charged with the offence of criminal 
breach of .trust as a clerk or servant under Section 408 of the Indian 
Penal Code, it shall be proved that such person took the property in 
question in any such manner as to amount to the offence of theft 
under Section 378 of the said Code, or the offence of theft as a clerk 
or servant of property in possession of his master under Section 381 
of the said Code, he shall not be entitled to be acquitted, but the 
Court, or the Jury in a case tried by Jury, shall be at liberty to find 
that such person is not guilty of the offence charged, but is guilty of 
the said offence under the said Section 378 or Section 381 as the case 
may be, and thereupon such person shall be liable to be punished in 
tjic same manner as if he had been found guilty upon a charge under 
such section, (Cr. P. CL s. 57, and see s. 423.) In trials before the , 
High Court the indictment should be amended. (Act XVIII-of 
1862, s. 3.) 

40.9. Whoever, being in any manner entrusted 
with propert) 7 , or with any dominion 
over property, in his capacity of a pub¬ 
lic servant or in the way of his busi¬ 
ness as a banker, merchant, factor, 
broker, attorney, or agent, commits 
criminal breach of trust in respect of that property, 
shall bo punished with transportation for life, or with 
imprisonment of either description for a term which, 
may extend to ten years, and shall also be liable to 
fin,e. 

To constitute an offence under this Section, the property entrusted 
to a public servant must be property "which as a public servant he 
was authorised to receive. Therefore where village officers who were 
only authorised to receive money in discharge of the public revenue, 
received grain from the ryots, agreeing by a private arrangement to 
treat it as so much money, it was held that they could not be «on- 
victed under s. 409. (4 Mad. H. 0. Appx. 32.) And so if title deeds 
wore deposited with au attorney, or jewels with a broker, not in their 
professional capacity, but as friends of the owner, for safe custody, 
their misappropriation of them would be punishable under s* 406, 
but not under s. 409. 

OP THE RECEIVING OF STOLEN PROPERTY. 

410. Property the possession whereof has been 
stolen property, transferred by theft, or by extortion, 
or by robbery, and property which has 
boea criminally misappropriated, or in respect of 

37 


Criminal breach 
of trust by public 
hcrvant, or by 
banker, merchant, 
or agent. 
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which the offence of criminal breach of trust has been 
committed, is designated as u stolen property,” But 
if such property subsequently comes into the posses¬ 
sion of a person legally entitled to the possession 
thereof, it then ceases to be stolen property, 

411. Whoever dishonestly receives or retains any 

OiBtoneatiy stolen property, knowing or having 
eemng stolen pro- reason to believe the same to be stolen 
E ’^ rty ' property, shall be punished with im¬ 

prisonment of either description for a term which 
may extend to three years, or with fine, or with both. 

* Whipping may be inflicted in lieu of the above punishment, (Act 
VI of 1864, s- 2) and upon a second conviction, whipping may bo 
inflicted in lieu of or in addition to the punishment, (s. 3 ) 

In indictments under this section, the first requisite will be to show 
that the pioperty was “stolen,” within the terms oka. 410. This 
must be proved by exactly the same evidence as would be requisite 
if the principal offender were on his trial. Nor can the conviction of 
such principal be used against the receiver as evidence of the crime 
having been committed, for he was no party to it, and had no power 
to cross-examine the witnesses, (1. Russ. 76) aud it would still be 
perfectly competent to him to prove the innocence of the convicted 
thief. (Fost. 865.) And so 

<f Where two persons were indicted together, one for stealing aud ihe other 
for receiving, and the principal pleaded guilty, Wood, B. refused to allow the 
plea of guilty to establish the fact of the stealing by the principal as against 
the receiver *' (1 Russ. 76.) 

Not only must it be shown that the property was originally c< stolen 
property,” but also that it continued in that state at the time of the 
receipt. In one case, goods had been stolen, and when the thief was 
detected they were taken from him, and then restored by the owner’s 
consent, that he might sell them to a person who had been in the habit 
of buying his booty. When the latter was indicted as a receiver, it 
wasTheld that he could not be convicted, inasmuch as at the time of 
the receipt the goods were not stolen goods. (Reg. v* Dolan. 24 LJ. 
MC. 59. Dears. 486. see Reg. v. Schmidt. 1 LR. CC, 15.) 

So also, the goods received must be the identical goods which were 
stolen, and not something for which they had been sold or exchanged. 
Where A stole six notes for £100, and changed them into notes for 
£20, some of which he gave to B, it was ruled that B could not be 
convicted of receiving, as he had not received the notes which were 
stolen. (Arch 373.) 

S Again, there must be a receipt of the goods. This is in general 
^jflaoiently proved by showing that they are in the possession of the 
itemed, , But this cannot belaid down as a universal rule. It would 
atW^a‘he*opeiti tq hito tp show that he was not aware of their being 
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there, or that the place of their deposit was one to which others had 
as free access as himself. (See ante, p. 269.) And though there be 
proof of a criminal intent to leceive, and a knowledge that the goods 
were stolen, if the exclusive possession still remain m the thief, a con¬ 
viction for receiving cannot be sustained. For instance, if a jeweller 
were apprehended m the act of bargaining with a thief for a stolen 
watch, the offence would not be complete till the puichase was con¬ 
cluded, But the actual manual possession or touch of the goods by 
the defendant is not necessary to the completion of the offence of re¬ 
ceiving* It is sufficient if they are in the actual possession of a person 
over whom he has control, so that they would be forthcoming if lie 
ordeied it. (Arch. 372.) And where the prisoner had received the 
property knowing it to be stolen, whether for the purpose of assisting 
the thief, or for the purpose of concealment, it is equally a crime, al¬ 
though he gams no profit or advantage by the receipt. (2 Russ. 554.) ^ 

There may be a receipt by subsequent ratification of the act of 
another. A wife m the absence of her husband, and without his 
knowledge, received stolen goods and paid money on account of them. 
The thief and»the husband afteiwards met. The latter then learnt that 
the goods were stolen, and he agreed on the price which was to be 
paid for them, and paid the balance. It was held that the receipt by 
him was complete from the time when he ratified and approved of his 
wife’s act, having a guilty knowledge. (Reg. v . Woodward. 31 LJ- 
M. C. 91. L & C. 122. 

Lastly, and chiefly, a guilty knowledge must be shown. Mere recant 
possession of the stolen property is not alone sufficient, as such pos¬ 
session (where it proves any thing! is in general evidence of stealing 
and not of receiving. (2 Russ. 555, 3 Russ. 667, see ante, p, 269.) 
This knowledge may be proved by the evidence of the principal felon, 
produced as a witness for the crown, (his confession would not be any 
evidence.) (Arch. 207,) or circumstantially, as by showing that the de¬ 
fendant bought them very much under their value, or denied being 
in possession of them, or the like. So also instances of receiving other 
goods, stolen from the same person, by the same thief are admissible, 
as it is very unlikely that a succession of such transactions could be 
carried on without suspicion being raised. (Arch. 872*) But^ihis 
latter sort of proof is not to be* extender!. Accordingly where evi¬ 
dence was offered that the prisoner had received different articles, 
stolen from different owners, at different times, by different thieves, 
it was decided that it was not admissible. The presumption would 
be too weak to be of any value ; probably evidence of the same sort 
might be adduced against every tradesman who purchases second 
band goods. (Arch. 193,) 

It will be observed that s* 411 uses the words Aaoinp reason to be* 
Keve the same to be stolen property. This goes beyond the former 
law, which required actual knowledge# (per Scotland, C* J. Reg# v* 
Veeree. Madras Sessions, April 26, 1862.) 

therefore where goods are received by another under cireum- 



2&2 


RECEIVING STOLEN PROPERTY. 


stances of such equivocal character, as ought to liavc aroused the sus* 
piciona of an honest man, the jury would be authorised in convicting* 

Under the law both of England and Scotland, 

« A wife cannot be indicted for receiving or concealing the stolen goods 
brought in by her husband, unless she make trade of the crime, and him 
taken a part in disposing of the stolen goods.* 9 [Alison Cnm. L.33S. Ueg, 0 . 
Wardroper, 20 LJ. MC. lid Bell. 249,) 

There is nothing in this Code to protect the wife under such civcura- 
stances, (see ante p. 48), but I conceive it would require very stiong 
evidence of actual participation in the crime to render a convictiou 
against the wife satisfactory, since her subordinate position in the 
house makes the meie presence of the goods no evidence whatever 
against her. 

A husband may be convicted of receiving from hi$ wife. (Keg. 
McAthey, 32 LJ. MC. 35. L & 0. 250), As to whether a person 
may be convicted of receiving the husband’s property from the wife. 
See ante, p. 264. 

412. Whoever dishonestly receives^or retains 
any stolen property, the possession 
cewing 011 property whereof he knows or has reason to 
stolen in the com- believe to have been transferred by the 
coity 011 ° f * commission of dacoity, or dishonestly 
receives from a person whom heknows 
or has reason to believe to belong, or) to have belonged 
to a gang of dacoits, property which he knows or has 
reason to believe to have been stolen, shall be punish¬ 
ed with transportation for life, or with rigorous 
imprisonment for a term which may extend to ten 
years,-and shall also be liable to fine. 

See Act VI of 1864. as. 2 and 3. ante , p. 290, 

This section relates to criminals other than the original dacoits, and 
though it is prudent to add a count framed under it against those who 
are found in possession of the property, no additional penalty can be 
inflicted under it upon prisoners who are already convicted under s. 
391. 


“ It has been frequently ruled by the Bengal High Court that, where atolen 
property is found in the possession of dacoits, the offence of “knowingly 
having m possession* 9 Is to be considered as included in the original one of 
dacoity, unless theie are circumstances which clearly separate the one crime 
from the other—length of tune, or distance for example.” (1 W% R. 0. C» 48.) 


U 


413. Whoever habitually receives or deals in 
Habitually deal- property which he knows or has reason 
gja .totem pro- to believe to be stolen property, shall 
be punished with transportation for 
imprisonment of either description for a 
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term which may extend to ten years, and shall also 
he liable to fine. 

Upon a second conviction for this offence, whipping may be inflicted 
in addition to the above punishment . (Act VI of 18 S 4-, s. 4.) 

It is difficult to say what sort of evidence will be admissible, and 
sufficient to procure a conviction under this section. At the very 
least two acts of receiving or dealing in stolen property must be proved 
or presumed. And these acts must be at some little distance of time, 
otherwise they could not be taken as establishing an habit. Where a 
man had been several times actually convicted, this would of course be 
sufficient, and the previous convictions would be the best evidence 
against him, since having been himself a party, he could not dispute 
them. Previous convictions need not be proved by production ot the 
record. It is sufficient if the fact be certified by the clerk of the Court, 
or other officer having the custody of the records of the Court whet a 
the conviction took place, or his deputy, (Act XV of 1862, s. 9.) 
Where there have been no convictions, the acts which are relied on as 
evidencing a habit must in general be proved, just as if each weie 
the subject ojfa separate indictment. Sometimes this might not be 
absolutely necessary. If it could be shown that a man kept a shop 
which was frequented by persons who were, and who must have been 
known by him to be thieves; if the nature of the goods which he 
purchased, the price which he paid, the precautions with which the 
goods were bought, kept or disposed of; the contrivances employed in 
the premises for concealment, for rapid exit, and for preventing en¬ 
trance, and other similar circumstances gave strong evidence of a 
general nature of the trade pursued, even a single instance of receiving 
brought home for the first time might be sufficient to warrant a con¬ 
viction-. But it would always be necessary to watch such evidence 
very narrowly. 

414. Whoever voluntarily assists in concealing or 
Assisting iucon- disposing of or mating away with 

coaiment of stolen property which he knows or has roa- 
i.roporty. son to believe to be stolen property, 

shall be punished with imprisonment of either* de¬ 
scription for a term which may extend to three years, 
or with fine, or with both. 

I imagine that this section is intended to apply to cases 'where there 
has not been such a possession as would support an indictment against 
the party, as a receiver, under s. 411. Where there has been such a 
possession, the offence of receiving will be complete 

-‘Even though the goods be retained for the shortest time, or though the 
object be not permanent possession, but temporary concealment.” (Alison 
Grim. L. p. 335.) 

OF CHEATING. 

415. Whoever, by deceiving any person, fraudu- 
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lently or dishonestly induces tlie person 
’ ca so deceived to deliver any property to 

any person, or to consent that any person shall retain 
any property, or intentionally induces the person so 
deceived to do or omit to do any thing which he 
would not do or omit if he were not so deceived, and 
which act or omission causes or is likely to cause da¬ 
mage or harm to that person in body, mind, reputa¬ 
tion, or property, is said to “ cheat.” 

Explanation .—A dishonest concealment of facts is 
a deception within the meaning of this Section. 

Illustrations, 

( а ) A, by falsely pretending to be in the Oivil Service* intentionally 
deceives Z> apd thus dishonestly induces Z to let him have on credit 
goods for which he doBs not mean to pay. A cheats. 

(б) A, by putting a counterfeit mark on an article, iiftentionally de¬ 
ceives Z into a belief that this article was made by a certain celebrated 
manufacturer, and thus dishonestly induces Z to buy and pay for the 
article. A cheats. 

(c) A, by exhibiting to Z a false sample of an article, intentionally 
deceives Z into believing that the article corresponds with the sample, 
and thereby dishonestly induces Z to buy and pay for the article. A 
cheats. 

(d) A, by tendering in payment for an article, a bill on a house with 
which A keeps no money, and by which A expects that the bill will be 
dishonored, intentionally deceives Z, and thereby dishonestly induces 
Z to deliver the article, intending not to pay for it. A cheats. 

(e) A, by pledging as diamonds articles which he knows aro not dia¬ 
monds, intentionally deceives Z, and thereby dishonestly induoes Z to 
lend money. A cheats. 

if) A intentionally deceives Z into a belief that A means to repay 
any money that Z may hnd to him, and thereby dishonestly induces 
Z to lend him money, A not intending to repay it. A cheats. 

(9) -A- intentionally deceives Z into a belief that A means to delrrer 
to Z a certain quantity of indigo plant which he does not intend to deli¬ 
ver, and there by dishonestly induces Z to advance money upon the faith 
of such delivery A cheats ; hnt if A, at the time of obtaining the 
money, intends to deliver the indigo plant, and afterwards breaks his 
contract and does not deliver it, he does not cheat, but is liable only 
to a civil action for breach of contract, 

W) A intentionally deceives Z into a belief that A has performed 
A’s part of a contract made with Z, which he has not performed, and 
thereby dishonestly induces Z to pay money. A cheats* 

(£) A sells and conveys an estate to B. A knowing that in conse- 
guence of such sale he has no right to the property, sells or mortgages 
feame to Z, without disclosing the fact of the previous sale ancrcon- 
wad receives the purchase or mortgage money from Z» 
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416. A person is said to “ cheat by personation,” 

cheat by peiaon- if he cheats by pretending to be some 
atiori - other person, or by knowingly substi¬ 

tuting one person for another, or representing that 
he or any other person is a person other than he or 
such other person really is. 

Explanation —The offence is committed whether 
the individual personated is a real or imagniarv 
person. 

Illustrations . 

(a) A cheats by pretending to be a certain neb banker of the same 
name. A cheats by peisonation. 

(b) A cheats by pretending to be B, a person who is deceased. A 1 
cheats by peisonation* 

417. Whoever cheats shall ho punished with im¬ 

prisonment of either description for a 
cheatiDg! inent term which may extend to one year, 
or with fine, or with both. 

Where several false statements are made, which result in a person 
being cheated, it is no objection that some of them aie not legally in¬ 
dictable, if there is any one which is criminal and by means of which 
the property was obtained. (Reg. t?. Jennison, 31 LJ. MC. 146, L 
&C. 157.) 

Under the English law a false statement as to a future fact did not 
constitute the offence of cheating- Therefore* a pretence that the party 
would do an act which he did not mean to do, as for instance, a pre¬ 
tence that he would pay for goods on delivery, was not indictable. 
(Arch. 406.) And so it was laid down in Scotland that, u the most 
extensive fraud committed by merely ordering goods on credit, anil 
not paying for them, without any false representation, did not fall 
uuder tins species of crime.” (Alison Crim. L. 362.) This is not 
the case under the present Code, as appear from illustrations (f) and 
(</) in both of which a false pretence as to an intention is held to jon- 
stitute the crime. This may create a gieat deal of dilhculty Wherever 
a contract is entered into, each party leads the other to believe that lift 
intends to perform his own pint. If he subsequently fails, there will 
be nothing to prevent an indictment being laid under this section, and 
the only question will be, whether at the time of making the contract 
he intended to carry it out. In my opinion, the only safe rule to lay 
down will be, that mere breach of contract is not even primd facie evi¬ 
dence of an original fraudulent intention. (Affirmed by the Madras 
High Court, Cr. l\ 00 of 1863) It will lie upon the prosecution to 
establish tins intention affirmatively, as for instance, in the case of a 
borrower, that he was hopelessly insolvent when he contracted the 
loan, and had no expectation of being able to repay it, (See Ex p. 
Barley. 3 LR, Ch ( 244.) In the case of a contract to deliver goods, 
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that the person never had the means to deliver them, and never look 
any steps to procure them. It must be recollected, that where an act 
is in itself innocent, but may become unlawful by being done with a 
particular intention, or under particular circumstances, the presumption 
of innocence prevails till the tacts which destroy it are proved. (See 
ante, pp. 69, 119.) 

A very common difficulty that arises on indictments for cheating is 
where the false statement is made in the progress of a sale. Sellers 
are so apt to ascribe an extravagant value, and fictitious qualities to 
their own wares, that almost every purchase might form the subject 
of an indictment, if praises of an article, which turn out to be false, 
could be charged as a crime. On the other hand, if a man gets my 
money by professing to give me one article, when he really gives me 
another, as in the case of the wooden nutmegs which Yankee pedlars 
are said to vend, this is as heinous a fraud as any which we have men¬ 
tioned. The difficulty is to draw the line. In England, the mle seems 
to be that no misrepresentation is sufficient, unless it is a false state¬ 
ment of a definite fact, which forms the substance of the contract. 

Por instance, where the prisoner induced a pawnbroker to advance 
him money upon some spoons, which he represented as silver-plated 
spoons, which had as much silver on them as “ Elkington’s A,” (a 
kuown class of plated spoons) and that the foundations were of the best 
material; the spoons were plated with silver, but were, to the prison¬ 
er’s knowledge, of very inferior quality, and not worth the money ad¬ 
vanced upon them;—it was held that the conviction was bad. Lord 
Campbell; C. J. said, 

“Here the statement made by the prisoner resolves itself into a more re¬ 
presentation of the quality of the things sold. We must also bear in mind 
that the articles sold were of the species which they were represented to bo, 
because they were spoons with silvei on them, and the purchaser obtained 
those spoons, though the quality was nob what it was represented to be. 
Now it seems that it never could have been the intention of the legislature 
to make it an indictable offence for the seller to exaggerate the quality of 
the goods he was selliug, any more than it would be an indictable offence 
for the purchaser during the bargain to depreciate their quality, and to say 
that they were not equal to what they really were, and so to induce the seller 
to part with the goods at a lower price.’’ 

Lastly, we may quote the observations of Erie, J. who said, 

a Looking at all the cases we have been considering, those that have been 
the subject of the greatest comment seem to me to fall within the principle, 
that where the substance of the contract is falsely represented, and by reason 
of that the money is obtained, the indictment is good. "Where the ring waft 
sold, as in the Queen u Ball, and the chain, as in the Queen v* Roebuck, it 
was to be a Bilver ring and a silver chain, Silver was of thehubatanoe of the 
contract. In the Queen -y. Abbott the substance of that contract was not 
cheese of any quality, but a cheese of the particular quality shown by the 
taster. In the Queen v. K enrich, the fact that brought that case within the 
definition was, that the man asserted that the horses had been the property 
of a lady, deceased, were now the property of her sister, and had never be«* 
btatged to a horse-dealer, and were quiet to drive. The purchaser wanted the 
tafe&efffor a lady of his family, and the csson.cc of that conti act was, that 
W wppe horses which had been the property of a lady, who had driven 
wwpS&l* WM.ft false assertion of an existing fact. This appears to me not 
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Jo h e a right conviction, because it is not an affirming of a definite triable 
tact to say that the gutwls are equal to Elkmgtou’s A, but the affirmation ih 
of what is mere matter of opinion, anil falls within the category of untrue 
praise of the article intended to be bought.” (Reg. v* Bryan, 26 U. MO. 
<S4. DAB. 205.) 

The refinements developed in some of the English cases are attacked 
with much vigour by the learned editor of Russell, and lus lemarks, ( 2 ' 
Russ. 665 n.) apply with still greater force to the Indian law. He says, 

M One error in some cases seems to have been to consider the*pre¬ 
tence apart tom the finding of the juiy that it was made with intent 
to defraud. One man may extol an article innocently, and another 
fraudulently, in similar terms, but the latter alone is within the statute.*' 

“As to the distinction between a representation that articles are 
better m point of quality, and a representation that they aie entirely dif¬ 
ferent from what they really are, there is nothing m the statute which 
warrants any such distinction. What the statute requires is, that there 
shall be a false piotence. (By s. 415 u a deceiving ”) Then is a represen¬ 
tation as to quality a pretence? Possibly where such a representation 
is made on the mere inspection of an article, it may be rather a matter 
of opinion than a pretence. But where it is made with a full know¬ 
ledge ol the quality of the article, it is not opinion (for opinion must 
cease when knowledge exists) but an affirmation of a known fact 3 in 
other words a pretence.” 

u As to the remaik, that if extolling goods be within the statute* 
depreciating them must be so also ; the answer is, that if a person were 
to induce an owner to part with his property by falsely representing it 
»s of inferior value, the case would clearly be within the statute, if the 
representation were made with intent to defraud. Suppose a veterin¬ 
ary surgoon represented that a valuable race-horse had a fatal disease, 
when he well knew that it had not, and by that means obtained it at 
the price of a useless horse, with intent to defraud the owner ; the case 
would clearly be within the statute.” 

A passenger by railway, travelling in a carriage of a higher class 
than that for which be has paid is not guilty of cheating under the 
Penal Code, but is indictable under the Railway Act XVIII of 1854, 
s. 3. (I Bomb. H. C. 140.) • 

The Penal Code goes beyond the English law not only as to the 
nature of the pretence but also as to its object. By English law the 
object must be to obtain goods, money or some valuable security. 
But under s. 415 the offence is completed, if the prosecutor has been 
induced to alter his position in any way which may cause him damage 
or harm in body, mind, reputation, or property. Eor instance, it has 
been held in Bengal that to induce a high caste man fo marry a low 
caste woman* by pretending that she was of higher caste, is cheating by 
personation within the meaning of s» 418. (3 R. C. C. CR- 32.) If a 
person by pretending to be a lawyer were to induee another to entrust 
a suit to hia management, that would be indictable under the Code, 
even although no fee was received, but it would be no offence in 
In a recent case. Pollock, C. Ih cxpiessed his opinion that 
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the statute u was nut intended to control commerce by indictments for 
obtaining money under false pretences, unless wluue the matter really 
aud wholly was a piece of swindling ; and that it was never meant to 
apply where there was merely some baud committed in the course of 
a commercial transaction. 15 (Reg. v. Evans. 32 LJ» MO. 40. L & 0. 
25&.) But under the Code, if in the course of a genuine mercantile 
transaction one party were by a false statement to lead the other to 
incur some loss, or risk of loss, an indictable offence would have 
been committed. And, even under English law, Willes, J. recently said ; 
<c since the cases of lteg. v. Abbot (1 Den. 273.) and Reg* v. Burgon, 
(D & B. 11) it is impossible to contend senously that the case is not 
within the statute because the chattel is obtained under a contract 
induced by a false pretence. (Reg. o. Martin 1 L IL CO. Cl.) 

It is not necessary that the pretence should be in words; the con¬ 
duct and acts of the party will be sufficient without any verbal repre¬ 
sentation- Thus, if a party obtain goods from another, upon giving 
him in payment his cheque upon a banker, with whom in fact he has 
no account, tnisis a false pretence within the meaning of the Act. And 
similarly where a man assumed the name of another, t* whom money 
was required to be paid by a genuine instrument. So, where a person 
at Oxford, who was not a member of the university, went, for the pur¬ 
pose of fraudulently obtaining credit, wearing a commoner’s gown tfnd 
cap, and obtained goods, this was held a sufficient false pretence, though 
nothing passed in words. (Arch. 405-G.) 

Again, the money must have been obtained, or the change of conduct 
must have been brought about by means of the false pretence. And 
therefore, as laid down above by Erie, J., the statement must be as to 
something which is of the substance of the contract; for if it were a 
mere unimportant and irrelevant assertion, it could not be assumed 
that it had been an opeiating inducement. So also the statement 
must have been believed, otherwise it clearly could not have had any 
weight with the party to whom it was addressed. In a recent case it 
appeared that the prisoner had knowingly over-stated the amount of 
work he had done, with a view to get mors than his proper amount of 
wages. The prosecutor paid him the money, knowing his statement to 
be untrue. On appeal Cockburn, C. J, said, 

' “The conviction cannot be supported. Here the prosecutor knew that 
the pietenee was false. The question in this cate is, what is the motive 
operating on the mind, of the prosecutor to induce him to make this pay¬ 
ment * If it is a belief m the prisoner’s false statement, the offence of ob¬ 
taining money under false pretences is made out; but it is not so, if, as in 
this case, the motive be a mere desire to entrap the prisoner without such 
belief." (Reg. v. Mills 2 G LJ. MO. 79. D & B, 205.) 

Lastly, the false pretence must be used with a view to defraud* This 
will in general be assumed from the fact that a fraud was effected. 
On the other hand, a case might be imagined where it could be shown 
that the party merely intended a practical joke, or had some collateral 
^hjeetm view, but no intention of cheating any one. In one case the 
ft&wing euri<ms state of facts appeared. The prosecutor owed the 
pnefcaer’s jaasfer a sum of money, of which the latter could not obtain 
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payment, ami the prisoner, in order to secure to his master the means 
of paying himself, had gone to the prosecutors wife m his absence, and 
told her that las master had brought of her husband two sacks of malt, 
and had sent him to fetch them away, upon which she delivered them 
up. Coleridge, J. told the Jury, 

“ Although primd facte , every ouemust be taken to have intended the 
natural consequence of his own act, yet if, in this case, you are satisfied that 
the prisoner did not lutend to defraud the prosecutor, but only to put it m his 
master’s power to compel him to pay a jnsL debt, it will be your duty to find 
him not guilty. It is not sufficient that the prisoner knowingly Btated that 
which was false, and thereby obtained the malt you must be satisfied that 
the prisoner at the time iutended to defraud the prosecutor.” (2 Russ, 688.) 

Tin $ dictum was a good deal lelied on in a case at Madras, the 
Queens. Longhuist. There thr prisoner had confessed the fact that 
he had introduced an overcharge for coolies, and obtained money there¬ 
by. He attempted however to set up as a defence, that he had paid * 
certain money out of lus own pocket on a contract for goods supplied 
to the Railway Company—that through a mistake in his accounts he 
had omitted to chaige it at the pioper time, and that afterwards, being 
afraid of inclining blame for this irregularity, he had adopted this 
indirect way dF minimising himself. Hence no fraud was practised 
upon his employeis, the only lesult of the false pretence being, that 
they had paid money for one thing which was really due foi another. 
BilLlestou, J. refused to receive the evidence, on the giound that it 
could form no delence. Oil the above case being cited, he distinguish 
edit on two grounds. Rust, that m the case quoted, the debt was 
admitted to be a just one, whereas here it had never been even bioughl 
to the knowledge of the Railway Company. Secondly, that in the 
former case it did not appear that the piisoner ever intended to deprive 
the owner permanently of his malt, but merely to detain it temporari¬ 
ly, as a means of putting the screw upon him, to make him pay. (Beg. 
v . Longburst* 4th Sessions, 1858.) The latter, I conceive to be the 
true ground. t * 

In a more recent case the defendant was indiefed for obtaining a 
carriage from the prosecutor by false pretence. He admitted the fact, 
but said that the prosecutor owed him money, and that he got the 
carriage in order to compel payment. Bittlesion, J. in charging the 
jury, said, 

<l I advise you not fcr> convict unless you ,ue satisfied that the prisoner 
obtained the property intending absolutely to apply it to his own use. If 
you think ho did not obtain it with the intention of keeping it, but of put¬ 
ting a screw upon the prosecutor to make him pay the money due by him, 
then I think ho his not guilty of the offence. Tho prosecutor admits that 
there was a debt due, and there is evidence of an aibitration between them 
as to a money dispute. If you think it was merely a trick resorted to for the 
purpose of pressure, then I recommend you to acquit. It is very dangerous 
to convict upon a criminal charge, where the case comes merely to a matter 
ol civil dispute,*’ (Reg. v. Sheik Ahmed. 4th Sessions, 1860, Madras.) 

' It will be remembered that the above indictments were under the old 
law# I am however inclined to think that all such cases would come 
Wider* a* 415* The offence under this section consists of cheating a 
person into delivery of the property, and the mode in which it was 
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intended to use it, or the length of time during which it was to be 
kept, seem to me to be immaterial* It was different under the English 
statute* There the crime consisted in obtaining the article by false 
pretences “ with intent to cheat or defraud any person of the same.” 
It might fairly be said that there was no such intention if the pos¬ 
session of the article was not to be permanent, and if no loss in respect 
of it was ever to be inflicted upon the owner. Under the present Code 
the test is the honesty of the means by which the change of pos¬ 
session was effected, not the object which the accused had in view* 
TSven in England it is no defence to a charge of cheating that the pri¬ 
soner when he got the goods into his possession by the false pretence 
intended to pay for them, whenever it should be in his power to do 
so. [Reg. v. Naylor. 1 LR. CC. 4.) 

Where the question is, whether a defendant made the false state- 
«meiit with an intention to cheat, ‘evidence that he had made similar 
ffalse statements a short time previously, and obtained money by them, 
-was held to be inadmissible. [Reg. v. Halt. 30 LJ. MO. ll/lteil 380.) 

A. fraudulent intent is necessary. Thciefore, where a person who 
had agreed to sell land, set out to rcgistei the conveyance, but fell 
ill on the way, and sent on another peison, who had tlufdeed register¬ 
ed in his name, by personating him, it was held that the defendant 
had committed an offence under s. 93 of Act XX of 1860, but not 
under s. 419. (a B. A. Or. 25.) 

The offence of cheating can only be tried by the Court within 
whose jurisdiction the cheat took place. It cannot he tried by any 
•Court into whose jurisdiction the property fraudulently obtained has 
been brought. (Reg. v. Stanbury 31 LJ. MC. 88. L Sc C. 1S8. 


418. Whoever cheats, with the knowledge that 
he is likely thereby to cause wrongful 
loss to a person whose interest in the 
transaction to which the cheating re¬ 
lates, he was bound, either by law, or 
by a legal contract, to protect, shall be 
punished with imprisonment of citllor 
description for a term which may ex¬ 
tend to three years, or with fine, or with both. 


Cheating with 
knowledge that 
wrongful loss may 
be thereby caused 
*to a person whose 
interest the offen¬ 
der is bound to 
protect. 


This section would apply to cases of cheating by a guardian, trustee, eolfc- 
tarwaad^ in Mal’abfr th ° Ma “ ager o£ a Hindo ° family* or the JSarnaven of ft 


419. Whoever cheats by personation shall bo 

Punishment fo r P uni ® h ® d W1 } h imprisonment Of either 
cheating by per- description for a toiTn which may ox- 
wnatwn. tend to three years, or with fine, or 

'Wfth both. * 

'^hoevor cheats and thereby dishonestly in- 
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duces the persondece ived to deliver 
h!mosUy'S l ?it any property to any person, or to 
a di-hvury 0 £ pro- make, alter, or destroy the wh ole or 
any part of a valuable security, or any 


perty. 


thing'which is signed'or sealed, and which is capable 
of being converted into a valuable security, shall be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 


OF FRAUDULENT DEEDS AND DISPOSITIONS OF PROPERTY. 

421. Whoever dishon ostly or fraudulently removes, „ 

Dishonest orfrou- conceals, or delivers to any person, or’ 
dnVut. removal or transfers or causes to be transferred to 
j)«^ al to e, pwvent an y person, without adequate considor- 
<iistiibntion«m»ng ation, any property, intending thereby 
(.milters to prevent, or knowing it to bo likely 

that he will thereby prevent, the distribution of that 
property according to law among his creditors or the 
creditors of any other person, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both- 

422. Whoever dishonestly or fraudulently pre¬ 

vents any debt or demand, due to him- 
tuy y pie- self or to any other person, from being 
venti up from being made available according to law for 
5 hisor*towsftiieH payment of his debts or the debts of 
<>r demand duo to such other person, shall be punished 
with imprisonment oi either descrip¬ 
tion for a term which may extend to two years^ or 
with fine, or with both. 

It is difficult to see the distinction between these sections and ss. 
200-208, (See ante p. 152,) The words in s. 421 which refer to 
the 4< distribution of property according to law among creditors,” seem 
to relate to the procedure in insolvency, which is the only case in 
which property is so distributed- Their effect may be to render crimi¬ 
nal what is known in bankruptcy by the term fraudulent preference. 
The policy of the bankrupt and insolvent laws is to insure to every 
creditor a proportional share of his debtor’s estate. Therefore. 

4 * Prma facie, a trader who, on the cve of bankruptcy, hands ovm 
tea creditor assets which ought to be rateably dibtnhutrd aim»r«» ail 
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his creditors* must be taken to have acted in fraud of the law. But if 
circumstances exist which tend to explain and give a different charac¬ 
ter to the transaction, and to show that the debtor acted from a dif¬ 
ferent motive, these circumstances must be left to the jury, who should 
be told that unless they come to the conclusion that the debtor had the 
intention of defeating the law, and preventing the due distribution of 
hir assets, by preferring one creditor at the expense of the rest, the 
transaction will stand good in law. (Per Cockburn, OJ, Bills 
Smith. 34 L J. QB. 68. 72.) 

In that case the insolvent had repaid a considerable sum of money 
when hopelessly embarrassed, but it was found that he did so, not from 
any fraudulent intention, but merely in pursuance of a previous under¬ 
taking to pay on that clay. The Court pointed out that the absence of 
pressure by the creditor, was only material as raising a presumption of 
• fraudulent intention. But that that piesumption might be equally re¬ 
butted by any other circumstances, which tended to show that the de¬ 
sire to give a fraudulent prefeience was not the motive operating upon 
the debtor in handing over his assets to the particular eieditor. 

Accordingly Sir Mordaunt Wells is reported to have ^ud nt the sit¬ 
ting of the Calcutta Insolvent Court on the 11th January 1862, that 
before going into the business of the day, there was a matter of great 
importance which he wished to aunounce publicly. As that was the 
first Insolvent Court day held after the passing of the Penal Code, 
and as it might not be generally known that there were two Sections 
in the Code which would materially affect parties who came into that 
Court for protection after making over their property to their relations 
or friends, he thought it right to state the course he intended to take 
in respect to such eases in future, armed as he was with the power 
vested by the new law. The Sections were 421 and 423 introduced 
into the Penal Code, and he was quite certain that if those Sections 
were properly worked, they would tend most materially to stake at 
the root of the benamet system—and he considered it his duty to 
state thus publicly the course he intended to take with reference to 
those Sections. He then read Sections 421 and 423, and proceeded 
to observe, that it was his intention in every bmamee transaction in 
which he was satisfied that it was a benamee transaction, and done with 
a viw to defeat the creditors in getting at the property, to direct ibo 
parties to be prosecuted before the magistrate, not only the insolvent 
but the parties connected with such transactions* 


423. Whoever dishonestly or fraudulently signs, 
executes, or becomes a party to any 
deed or instrument which purports to 
transfer or subject to any charge any 
property, or any interest therein, and 
which contains any false statement re- 
to the consideration for such transfer or charge, 
to, the person or persons for whose use or 


Dishonest or frau¬ 
dulent execution of 
deed of transfer 
containing a false 
statement of con- 
aeration. 
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benefit it is really intended to operate, shall be pun¬ 
ished with imprisonment of either description for a 
term which may extend to two years, or with fine, 
or with both- 


Two ingredients are required to make up the offence in this section, 
thirst* a fraudulent intention, and secondly, a false statement as to the 
consideration for the document or the person in whose favour it is to 
operate. The mere fact than an assignment has been taken in the 
name of a person not really interested, will not be sufficient. Such 
transactions, known in Bengal as JDmamee transactions (seed M. 1. 
A. 53 ) have nothing necessarily fraudulent. But if a debtor were to 
purchase an estate in the name of another, for tliepuipose of shielding 
it from his creditors ; or to execute a mortgage deed, reciting a fictitious 
loan ; (1 It. C. C. Civ- 95) or if the manager of a Hindu family, assign¬ 
ing the family propeity without any necessity, were to insert in the 
deed a statement, that the assignment was made to pay the Government 
dues, or to discharge an ancestral debt, this would he such a fraudu¬ 
lent falsehood as would biing his act within s. 423. 

424. Whoever dishonestly or fraudulently con- 

Dishouest or cea ^ s 0r removes an J property of liim- 
t>auduiontrcmova\ self or any other person, or dishonestly 
or concealment ot or fraudulently assists in the conceal- 
pI ° l>ert5 * ment or removal thereof, or dishonestly 

releases any demand or claim to which he is entitled, 
shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to two years, or 
with fine, or with both* 

Such acts as the removal by a tenant of his furniture or crops, to 
avoid a distress for rent; or a release of a debt by one of several exe¬ 
cutors, partners, or joint-creditors, to the injury of the others, and 
without their consent, would come within this section. 


OF MISCHIEF. 

m 

425. Whoever, with intent to cause, or knowing 
that he is likely to cause, wrongful loss 
Mischief, or ( j ama g e to the public or to any per- \ 

son, causes the destruction of any property,^ or any 
such change in any property, or in the situation 
thereof as destroys or diminishes its value or utility 
or affects it injuriously, commits “ mischief/’ 

Explanation 1.— It is not essential to the offence 
of mischief that the offender should intend to cause 
logs or damage to the owner of the property injured 
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or destroyed. It is sufficient if he in tends to cause, 
or knows that he is likely to cause, wrongful loss or 
damage to any person by injuring any property, 
whether it belongs to that person or not. 

Explanation 2.—Mischief may be committed by 
an act affecting property belonging to the person who 
commits tho act, or to that person and others jointly. 

Illustrations. 

(а) A voluntarily burns avaluable security belonging to Z, intending 
to cause wrongful loss to Z, A has committed mischief, 

(б) A introduces water into an ice-house belonging to Z, and thus 
causes the ice to melt, intending wrongful loss to Z. A has committed 
mischief. 

(o) A voluntarily throws into a river a ring belonging \ o Z, with tlm 
intention of thereby causing wrongful loss to Z. A luis committed 
mischief. 


(c£) A, knowing that his effects arc about to be takgn in execution 
in order to satisfy a debt due from him to Z, destroys those effects* 
with the intention of thereby preventing Z from obtaining satisfaction, 
of tha debt, and of thus causing damage to Z. A has committed mischief. 

(e) A, having insured a ship, voluntarily causes the same to be cast 
away, with the intention of causing damage to the undorwritsrs. A has 
committed mischief. 

if) A causes a ship to be cast away, intending thereby to cause da¬ 
mage to Z, who has lent money on bottomry on tho ship. A has com¬ 
mitted mischief. 


(p) A, having joint property with Z m a horse, shoois tho horse, in¬ 
tending thereby to cause wrongful loss to Z. A has committed mischief, 

(A) A causes cattle to enter upon a field belonging to Z, intending 
to cause and knowing that he is likely to cause damage to Z’s crop. 
A has committed mischief. 


426, Whoevercommitsmischiefshall bo punisliod 
Punishment for with imprisonment of either descrip- 
oommrtting mw- tion for a term which may extend to 
culwt three months, or with fine, orwith both. 


A prisoner charged with the theft and killing of two sheep under the 
value of Rs. 10 can only be dealt with undor this section. (Rulings 
of ihe Madras Sudder or High Court* 9th May 1853 ) 


427. Whoever commits mischief .and thereby 
causes loss or damage to the amount 
of fifty Rupees or upwards, shall bo 
punished with imprisonment of either 
description for a ter^jf which may ex¬ 
tend to two years, orwith fine, or with 


Committing mis¬ 
chief and thereby 
causing damage to 
# the amount of 50 
-lUpces. 
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428. Whoever commits mischief by IriHiJ 
....... .... soiling, maiming, or rendering i d 

ing'cw miming any an y animal or animals of the value ol 
a ? I . m * 1 D oftheyalue ten Rupees or upwards, shall be 
en upeee. punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 


429. Whoever commits mischief by killing, 
.... . „ poisoning, maiming, or rendering use- 
ing 1S or“ maiming ^ ess an y elephant, camel, horse, mule, 
cattle, &c. or any buffalo, bull, cow, or ox, whatever 
:?XX alU ° ma y the value thereof, or any other, 
animal of the value of fifty Rupees or 
upwards, shall be punished with imprisonment of 
either description for a term which may extend to 
five years/or with fine or with both. 


A calf does not come within the terms, u bull, cow, or ox/’ and 
therefore if not worth Ra 50, its destruction must, be dealt with under 
ss. 426 or 428 according to its value. (Reg v Cbolay per Scotland, 
C. J, 4th Madras Sessions 1864 ) 


430. Whoever commits mischief by doing any 
Mischief by in- ac * ; which causes, or which he knows 
jury to works of to be likely to cause, a diminution of 
wron^EuHy divert the supply of water for agricultural 
ing water. purposes, or for food or dnnk for hu¬ 

man beings or for animals which are 
property, or for cleanliness, or for carrying on any 
manufacture, shall be punished with imprisonment 
of either description for a term which may extend, to. 
five years, or with fine, or with both. m 


Where a person levelled, filled up, and cultivated a water-course 
over his own lands, which conveyed water to the land of the prosecu¬ 
tor, it watf held that this act was mischief within the meaning of s. 
425, if the defendant knew that the prosecutor was entitled to the 
water, and that by this act his right would be obstructed. (2 R. C. C. 
OR. 47.) 

481. Whoever commits mischief by doing any 
Mischief by in- ac * which renders or wmch he knows 
juiytopubiicroad, . to be likely to render any public 
bridge! or river. xoa{ j j bridge, navigable river or navi¬ 
gable channel, natural or artificial, impossible or less 

39 
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safe for travelling or conveying property, shall be 
punished with imprisonment of either description for 
a term which may extend to five years, or with fine, 
or with both. 

432 . Whoever commits mischief by doing any act 

... . which causes, or which he knows to be 

causing inundation likely to cause an inundation or an 
pubwSgeat- obstruction to any public drainage at¬ 
tended with tended with injury or damage, shall be 
damage. punished with imprisonment of either 

description for a term which may extend to five years, 
r or with fine, or with both. 

The act which is chaiged as an offence under this Section must be 
itself a mischievous act, at the time that it is done, the likelihood that 
an inundation or obstruction to drainage may follow, being merely a 
circumstance of aggravation. Therefore, where a man erected a 
dam across a river, which in itself neither caused the destruction of 
any property, nor any such charge in any property, or its situation as 
destroyed ox diminished its value or utility, or affected it injuriously, 
lie was held not punishable under s* 432, though the Magistrate found 
as a fact, that he knew that the dam was likely to inundate other adj*^ 
cent villages. (4 Mad. H. C. Appx. 15.) 

433. Whoever commits mischief by destroying 
»j* j or moving any light-house or other 

Mischief by dp- v i, j & 1 

etroying or mov- light used as a sea-mark, or any sea- 
ing, or rendering mark or buoy or other thing placed as 

less useful alight- . j r J - , P 1 . 

house or sea-mark, a guide for navigators, or by any act 
or by exhibiting which renders any such light-house, 
is ae jug ts. sea-mark, buoy, or other such thing as 
aforesaid less useful as a guide for navigators, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, or with 
finB, or with both. . 

434. Whoever commits mischief by destroying 

or moving any land-mark fixed by the 
stroying^or ^movl authority of a public servant, or bv 
ing, &c., a land- any act which renders such land-mark 
£Sc authority! 57 l e ? s useful as such, shall be punished 
tv with imprisonment of either descrip¬ 

tion for a term which may extend to one year, or 
with fine, or with both, 
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435. Whoever commits mischief by fire or any 
Mischief by fire explosive substance, intending to cause 


or knowing it to be likely that he will 
thereby cause damage to any proper¬ 
ty to the amount of one hundred Ru¬ 
pees or upwards, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 


or explosive sab- 
stance with intent 
to cause damage to 
the amount of 100 
Bupees. 


See Cr. P. C. s. 13S, ante p» 95. 

436. Whoever commits mischief by fire or any 
explosive substance, intendingto cause <• 
or knowing it to be likely that he will 
thereby cause the destruction of any 
building which is ordinarily used as a 
place of worship, or as a human dwell¬ 
ing, or as a place for the custody of property, shall be 
punished with transportation for life, or with impri¬ 
sonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 


Mischief by fire 
Or explosive sub¬ 
stance with intent 
to destroy a house, 
&c 


See Cr. 1\ C. s. 138, ante p. 95. 

437. Whoever commits mischief to any decked 

Miacbief -with in- vesael or any vessel of a burden of 
tent to destroy or twenty tons or upwards, intending to 
SSwSrf rwt destroy or render unsafe, or knowing 
sei of 20 tons bur- it to be likely that he will thereby 
de “* destroy or render unsafe that vessel, 

shall be punished with imprisonment of either des¬ 
cription for a term which may extend to ten yqgxs, 
and shall also be liable to fine. 


438. Whoever commits or attempts to commit, 

runishment for fire . or . aa Y explosive substance, 

the mischief dcscrib- such mischief as is described in the 
t&nwhen wmmit last preceding Section, shall be punish- 
t«d by fire or any e d with transportation for life, or with 
«pouMMi tanee. i m p r i S onment 0 f either description for 

a term which may extend to ten years, and shall also 
be liable to fine. 

439. Whoever intentionally runs any \c; 3 scl 
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Punishment for aground or ashore, intending to com- 
intmUmSiy run- mit theft of any property contained. 
™a therein, or to dishonestly misappropri- 

mta jbtent to ate any such property, or with intent 
commit theft, &c. ^hat such theft or misappropriation of 
property may be committed, shall be punished "with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 

440. Whoever commits mischief, having made 
preparation for causing to any person 
death or hurt or wrongful restraint, 
tion mads for onus- or fear of death, or of hurt or of wrong¬ 
ing death or hurt- f u l restraint, shall be punished with 

imprisonment of either description for a term which 
may extend to five years, and shall also Be liable to 
fine. 

CRIMINAL TRESPASS. 


441. Whoever enters into or upon property in 
. . , the possession of another, with intent 

Cnmin trespass. commit an offence (see Act IV of 

1867- s. 1) or to intimidate, insult, or annoy any per¬ 
son in possession of such property ; or having law¬ 
fully entered into or upon such property, unlawfully 
remainsthere with intentthereby to intimidate, insult, 
or annoy any such person, or with intent to commit 
an offence, is said to commit criminal trespass. 


This section is singularly vague. Suppose a person goes to pays visit 
toa<fciend,in order to retail a piece of scandal, which would come 
under the section as to defamation, is this criminal trespass P Ac* 
cording to the definition it is, for he enters into property which is in 
the possession of another, with intent to commit an offence- Again* 
if a thief goes to the house of a receiver, for the purpose of parting 
with his booty, and does so ; here he is committing an offence, namely, 
abetting the crime of the receiver, but is be also committing a crimi¬ 
nal trespass P l conceive that the section must be limited to ease* 
where the entry is in itself part of the unlawful act, and is either eat- 
'Timely or impliedly, against the will of the owner of the property. 
&Tinstance, suppose a man were to go upon the premises of another 
ii& intent to steal his money, to abduct his daughter, to lame hia 
w the like, here the entry would be inseparably connected with 
tbe c Peaea awnfcfi at* itod would be against the will of the owner* 
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Of course* an authority to enter may be revoked, either expressly or 
by implication. No authority to remain can be assumed to list after 
tie person who was authorized to enter for one purpose, proceeds to 
employ this opportunity in the commission of an offence for which he 
has not got the permission of the owner of the property. Therefore, if 
a guest were to pioceed to pick the lock of his entertainer’s desk, for 
the purpose of taking his money, this would be au u unlawful remaining 
in the house with intent to commit an offence/’ and therefore would be 
u house trespass. 33 But if he employed himself, in conjunction with 
-the proprietor, in illicit coining, this would be indictable as a substan¬ 
tive offence, but the mere continuance in the house could not be called 
unlawful remaining 33 in it, since of itself it was not unlawful. 

The offence of criminal trespass is only committed where some crimi¬ 
nal intent is present to the unnd of the person charged, and, under some 
sections of this chapter, (ss. 449,451, 454,457), the punishment varies* 
according as the prisoner is convicted of intending to commit one crime 
or another. Of course, there must be circumstances in the case which 
lead to the presumption that the prisoner had any criminal intent, 
the particularjmtent with which he is charged, as no criminal intent, 
or can be assumed in the absence of proof. But it must not be assumed 
that for this purpose it will always be necessary to adduce independent 
evidence, different from that which makes out the substantive offence. 
Bor instance, if a man is found in the middle of the night in another’s 
house, this of itself is ample evidence to convict him, not merely of 
house-breaking by night, but of doing so with intent to commit theft. 
On the other hand, independent circumstances might lead to the con¬ 
clusion that his object was to commit adultery, or even murder. So, if 
a party were found enjoying themselves at a picnic upon another man’s 
jland, this would not be even primd facte evidence of a criminal trespass. 
But if it was shown that they had gone there in open defiance of a pre¬ 
vious prohibition, that might be taken as evidence of an intent to 
insult or annoy. * 

The mere fact that the defendant was found cultivating Govern¬ 
ment waste land without permission, was ruled not to be a criminal 
offence, as there was no evidence that the accused had entered the 
land with any of the intents specified in s. 441. (4 Mad. Jur. 20 J.) 

Very nice questions might arise as to what amount to a u posses¬ 
sion/ 3 where the party in possession has no title, and the alleged 
trespasser has. In a recent case Sir B. Peacock U, J. said. 

u A trespasser cannot by the very act of trespass, immediately and 
without acquiescence on the part of the owner, become possessed of 
the land or house upon which he has trespassed, and which he tor- 
tiously holds. But if he is allowed to continue on the land or house, 
and the owner of the same sleeps upon his rights, and makes no effort 
to remove him, he will gain a possession wrongful though it be, and 
cannot be forcibly ejected. The rightful owner cannot m any case, 
when he has a right of entry, be made responsible in damages for a 
twepass upon his own land, for he is not a trespasser, if he has a 
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right to'go upon it. But if ho assaults and expels persons, who, having 
originally come into possession lawfully, continue to hold unlawfully, 
after their title to occupy has been determined, he may be made res¬ 
ponsible for the assault, and indicted for the forcible entry,” (3 R. 
0. C. sc. 5.) 

An entry upon land which a man believes to be his own, will not be 
a criminal trespass, though the land was in the possession of another, 
if the object really was to assert a right over it, and not to intimidate, 
insult, or annoy the other, unless under circumstances which amount to 
the offence of unlawful assembly. (Sees. 141, ante , pp. 105, 112.) 

*The words C( intimidate” and i{ insult” refer of course to such crimi¬ 
nal acts as are provided for by ss. 503, 504 ; the word <£ annoy” is 
not defined in the Code. The expression by its own force merely con¬ 
veys the idea of a certain discomposing effect upon the mind, without 
*any relation to the legality or otherwise of the discomposing cause. 
Nothing can be more annoying than to be repeatedly dunned for a debt 
which it is out of our power to pay. The word here must however 
refer to acts of illegal annoyance, and probably conveys no more than 
the two words which precede it. • 

The section does not appear to include any cases of trespass to 
personal property. The language is inconsistent with such a construc¬ 
tion, particularly the words * £ having lawfully entered into or upon 
such property, remains there, &c ” 

442. "Whoever commits criminal trespass, by en- 

House-trespass. * erin S into or raining in any build- 
u\g, tent, or vessel used as a human 
dwelling, or any building used as a place for worship, 
or as a place for the custody of property, is said to 
commit ef house-trespass.” 

Where the premises in question had been occupied as chambers, but 
at. the time of the offence and for some time previously were unoccupied, 
it was held that they were properly described aa ££ a human dwelling**’ 
(Reg. Abboyee, Scotland C. J. 4th Mad. Seas. 1862*) 

A Targe detached circular receptacle for grain, constructed of straw, 
with an opening at the top and situated in a backyard, held not 
to be “ a place for the custody of property” within the meaning of this 
section. Therefore the offence of house-breaking could not be com¬ 
mitted in respect of it. The offence really committed was the dishon¬ 
est breaking open of a closed receptacle containing property, under 
s. 461, ("Rulings of Mad* H. Cfc. on s. 457. 1865.) 

Explanation ,—The introduction of any part,of tho 
criminal trespasser's body is entering sufficient to 
destitute u house-trespass.” 

Whoever commits house-trespass, having 
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taken precautions to conceal suck 
trespass, DS 0U88 ' house-trespass from some person who 
has a right to exclude or eject the 
trespasser from the building, tent, or vessel which is 
the subject of the trespass, is said to commit “ lurk¬ 
ing house-trespass.” 

Any person who commits an offence defined by ss. 443 to 446 in 
order to the committing of an offence punishable with whipping under 
Act VI of 1864, s. 2 may be whipped in lieu of the punishments speci¬ 
fied in the Code, (Act VI of 1864, s, 2) and upon a second conviction 
may be whipped in lieu of, or in addition to such punishment. (Ibid. 
s« 3.) Upon a second conviction for the same offences, if committed 
for the purpose of committing an offence punishable with whipping , 
under s. 4, he may be whipped in addition to the punishment provided 
for a breach of ss. 443-446* (Ibid s. 4,) 

444. Whoever commits lurking house-trespass 

after sunset and before sunrise, is said 
trespass’by night commit “ lurking house-trespass 

by night.” 

445. A person is said to commit “ house-break- 

iinuse-treaking. jng/’who commits ho use-trespass, if 
he effects his entrance into the house 
or any part of it in any of the six ways hereinafter 
described ; or if, being in the house or any part of it 
for the purpose of committing an offence, (see Act IV 
of 1867, s. 1.) or having committed an offence there¬ 
in, he quits the house or any part of it in any of such 
six ways, that is to say :— 

First. —If he enters or quits through a passage 
made by himself, or by any abettor of the house- 
trespass, in order to the committing of the hoif&e- 
trespass. 

Secondly. —If he enters or quits through any pass¬ 
age not intended by any person, other than himself 
or an abettor of the offence, for human entrance ; or 
through any passage to which he has obtained access 
by scaling or climbing over any wall or building. 

Therefore a conviction was sustained when the prisoner was caught 
inside the prosecutor’s house at night, and the evidence showed that 
he could only have effected an entrance bv scaling a wall. (4 B. J. 
& P. 566.) 
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Thirdly .—If he enters or quits through any pass¬ 
age -which he or any abettor of the house-trespass 
has opened, in order to the committing of the house- 
trespass, by any means by which that passage was 
not intended by the occupier of the house to be 
opened. 

Fourthly .—If he enters or quits by opening any 
lock in order to the committing of the house-trespass, 
or in order to the quitting of the house after a house- 
trespass. 

Fifthly .—If he effects his entrance or departure 
by using criminal force, or committing an assault, or 
by threatening any person with assault. 

Even if a party bas got admission into a house through nil open 
door, it will still be house-breaking, should he afterwards break or un¬ 
lock any inner door, for the purpose of entering any other room* Bat 
the mere breaking open of a box or chest would not constitute thin 
offence, (Arch* 424), though it would be punishable under a* 461* 

And see note to a, 442, ante , p. 310. 

Sixthly .—If he enters or quits by any passage 
which he knows to have been fastened against such 
entrance or departure, and to have been unfastened 
by himself or by an abettor of the house-trespass. 

Explanation .—Any out-house or buildiDg occupied 
with a house, and between which and such house 
there is an immediate internal communication, is part 
of the house within the meaning of this Section. 

Illustrations . 

(а) A commits house-trespass by making a hole through the wall 
of€S T s house, and putting his hand through the aperture* This is 
house-breaking. 

(б) A commits house-trespass by creeping into a ship at a port** 
hole between docks. This is house-breaking. 

(ff) A commits house-trespass by entering 2 7 s house through & 
window. This is house-breaking. 

(d) A commits house-trespass by entering Z*b bouse through the 
door, having opened a door which was fastened. This is house-br eakin g* 

(e) A commits house-trespass by entering Z’s house through the 
door, having lifted a latch by putting a wire through a hole in the 
door. This is house-breaking. 

A finds the key of Z’s^house door, which 2 had lost* and com** 
Jjjpuse-fcrespass by entering Z’s house, having opened the door 
wifw^frafc key. This is house-breaking, 
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Q?) Z is standing in his door-way, A forces a passage by knocking 
Z down, and commits house-trespass by entering the house t This is 
house-breaking. 

(h) Z, the door-keeper of Y, is standing in Y’s door-way, A commits 
house-trespass by eutermg the house, having deterred Z from opposing 
him by threatening to beat him. This is house-breaking. 

446. Whoever commits house-breaking after sun- 
House-breakiug set and before sunrise, is said to com- 

by night. mit “ house-breaking by night.” 

447. Whoever commits criminal trespass shall 

be punished with imprisonment of 
JSSS"tr^ either description for a term which may % 
extend to three months, or with fine 
which may extend to five hundred Rupees, orwithboth. 

448. Whoever commits house-trespass shall be . 

' punished with imprisonment of either 
h0 ^'“ for description for a term which may ex- 
• tend to one year, or with fine which 
may extend to one thousand Rupees, or with both. 

449. Whoever commits house-trespass in order 

to the committing of any offence 
in order punishable with death, shall be punish- 

commiaaion of an ed with transportation for life, or with 
wmS" 1 " 1116 rigorous imprisonment for a term not 
exceeding ten years, and shall also be 
liable to fine. 

See Cr. P- C. s. 138, ante, p. 35. 

450. ’ Whoever commits house-trespass in order to 

the committing of any offence puifish- 
House-treapassm a ble ■with transportation for life, shall 
«o^aiTTf- be punished with imprisonment of 
fence punishable cither description for a term not ex- 
ation for r wo P ° rt ' ceeding ten years, and shall also be 
liable to fine. 

See Cr. P- (1. a. 138, ante, p. 95. 

451- Whoovor commits house-trespass in order to 
the committing of any offence pmiinb- 
JSrSffilr able will* imprisonment, shall be p.m- 

w 
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mission of an of- ished with imprisonment, of either dos- 
with imprisonment, cription for a term which may OX- 
tend to two years, and shall also be 
liable to fine ; and if the offence intended to l*e com¬ 
mitted is theft, the term of the imprisonment may bo 
extended to seven years. 

452. Whoever commits house-trespass, having 
made preparation for causing hurt to 
attef ° an y person, or for assaulting any per- 

xnade for causing son, or for wrongfully restraining any 
son. person, or for putting any person m 

fear of hurt, or of assaul t or of wrongful 
restraint, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also he liable to fine. 


453. Whoever commits lurking house-trespass 
Punishment for or house-breaking shall be punished 
lurkinghouae-trea- with, imprisonment of either descrip-. 

breaking. h ° us<i ' tion for a term w kic;h may extend to 
two years, and shall also be liable to 
fine. 


See note to a. 443, ante , p. 811. 

454. Whoever commits lurking house-trespass 
Lurking houee- or . house-breaking in order to the com- 
trespass or house- nutting of any offence punishable with 
toThec^mmisefon imprisonment, shall be punished with 
of an offence pun- imprisonment of either description for 
priaonment. fch im ~ a term which may extend to three 
». years, and shall also be liable to fine ; 

and if the offence intended to be committed is theft, 
the term of the imprisonment may be extended to 
ten years. 


See ante, p. 311. 

455. Whoever commits lurking house-trespass or 
house-breaking, having made prepara¬ 
tion for causing hurt to any person, or 
for assaulting any person, or for 
wrongfully restraining any person, or 
for putting any person in fear of hurt 


Lurking house- 
trespass or house- 
freaking after pi c- 
pigution made for 
^>*}g hurt to 
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or of assault or of wrongful restraint, shall bo punish¬ 
ed with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable to fine. 

456. Whoever commits lurking house-trespass by 
_ ., t . night or house-breaking by night, 

lurking house- shall be punished with imprisonment 
trespass or house- 0 f either description for a term which 

toOu. E b,.. e h.. CTtend year ^ anJ shaU 

also be liable to fine. 

See as to this Section and as. 457—465, Or. P. C. s. 138, ante, p. 
95 and note to s. 443, ante, p. 311. 

457. Whoever commits lurking house-trespass 

by night or house-breakingby night in 
trespasser house- order to the committing of any offence 
breaking by mght, punishable with imprisonment, shall 
commission oE an he punished with imprisonment ot 
offence punishable either description for a term which 
went. may extend to five years, and shall 

also be liable to fine ; and if the offence 
intended to be committed is theft, the term of the 
imprisonment may be extended to fourteen years. 

See note to s* 456. 

458. Whoever commits lurking house-trespass by 

Lurking house- ™g ht °r house-breaking by night, 
trespass or house- having made preparation for causing 

after FeSon burt to an 7 P erson > or for assaulting 
made for causing any person, or for wrongfully restrain- 

hurtto any person. j n g an y p ers0Ilj or f or putting "any 

person in fear of hurt or of assault or of wrongful 
restraint, shall be punished with imprisonment of 
either description for a term which may extend to 
fourteen years, and shall also be liable to fine. 

See note to a. 456- 

459. Whoever whilst committing lurking house- 

trespass or house-breaking, Causes 
Grievous hurt grievous hurt to any person, or at- 
wmng lurking tempts to cause death or grievous hurt 
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housa-tieS ° r to au ^ P erson > shall he punished with 
oui.a- nmating transportation for life, or imprison¬ 
ment of either description for a term which may e\ 
tend to ten years, and shall also bo liable to tine. 

See note to s> 456, 


460. If, at the time of the committing of lurking 
house-trespass by night or house- 
iointiy concerned breaking by night, any person guilty 
mhouse-breaking, 0 f such offence shall voluntarily cause 
ableor death, S or or attempt to cause death or grievous 
grievous hurt caus- lmrt to any person, every person joint- 
number. ly concerned in committing such lurk¬ 

ing house-trespass by night or house¬ 
breaking by night, shall be punished with transpor¬ 
tation for ljfe, or with imprisonment of oither descrip¬ 
tion for a term which may extend to ten years, and 
shall also be liable to fine. 


See note to s 456 

461. "Whoever dishonestly, or with intent to com- 

nishonestiybreak- mit mischief, breaks open or unfastens 
mg open any cios- any closed receptacle which contains 

taimng^or slippos^ or which he believes to contain pro- 
ed to contain pro- perty, shall be punished with impri- 
pertjr * sonme-nt of either description for a 

term which may extend to two years, or with fine, 
or with both. 


.462, Whoever, being entrusted with any closed 
receptacle which contains or which he 
jam^offence'when believes to contain property, without 
committed by per- having authority to open the same, 
custody. usteawith dishonestly, or with intent to commit 
mischief, breaks open or unfastens 
that receptacle, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, or with fine, or with both. 
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CHAPTER XVIII. 

OF OFFENCES RELATING TO DOCU¬ 
MENTS AND TO TRADE OR PRO¬ 
PERTY-MARKS. 


463. Whoever makes any false document or part 
j, of a document, with intent to cause 

rgtry ' damage or injury to the public or to 

any person, or to support any claim or title, or to 
cause any person to part with property, or to enter 
into any express or implied contract, or with intent 
to commit fraud, or that fraud may be committed, 
commits forgery. 

A charge of an offence relating to documents described in Sections 
463, 471, 479, or 47 6, of the Indian Penal Code, when the document 
shall have been given in evidence in any proceedings in any Court, 
Civil or Criminal, shall not be entertained in any Criminal Court, 
against a party to such proceedings, except with the sanction of the 
Oourfc in which the document was given in evidence, or of some other 
Court to which such Court is subordinate. Such sanction may be given 
at any time- (Cr. P. C. s. 170 and see ss. 171-177, ante p. 146.)- 


“ When in any case pending before any Court there shall appear to the 
Court sufficient ground for sending for investigation to the Magistrate, a 
charge described in ss. 463, 473, 475 or 476 of the Indian Penal Code, which 
may be preferred in respect of any deed or paper Offered in evidence in the 
case, the Court may send the person accordingly in custody to the Magistrate, 
or take sufficient bail for his appearance before the Magistrate, The Court 
shall send to the Magistrate the evidence and documents relative to the 
charge, and shall bind over any person to appear and give evidence before 
such Magistrate The Magistrate shall receive such charge, and proceed 
with it under the rules for the time being m force.” (Act XXIII of 1S61> 
s. 19.) 

In cases where the accused is a European British subject, see Act 
XXIII of 1861, s. 20, ante p. 146. 

To constitute an indictable offence, the act must be fraudulent and 
injurious. Writing a spurious invitation to dinner might be very cul¬ 
pable as a hoax, but would not be a fraud upon any one. It is not 
however required, in order to constitute in point of law an intent to 
defraud, that the person committing the offence should have had pre¬ 
sent in his mind an intention to defraud a particular person, if the 
consequences of the act would necessarily, or possibly, be to defraud any 

S rson ; but there must at all events be a possibility of some person 
ing defrauded by the forgery. (Per Creaswell, J* Beg. Marcus 2 
O. & K. 356.) In one case the facts were, that the prisoner having 
tendered a security bond on plain paper, was directed to furnish ii ou 
a stomp, He then copied the bond, including the name* of the wit- 
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nesses, on paper of the proper value, and got the surety to sign it with 
his own hand. Held, that his copying the names of the witnesses* 
without any fraudulent intent, did not amount to forgery. (1 M. Dig. 
148 § 268.) 

Where the false document was intended to defraud a society, it waa 
held, that the objection that the prisoner could not be convicted of 
forgery with intent to defraud, because he was one of the persona 
jointly interested with others in the funds, was not sustainable. /Reg. 

Moody. 31 LJ. MO, 156. L & G 173.) 

Where several forged different parts of an instrument, all a*c guilty 
as principals. And so it is, where several concur in employing another 
to make a forged instrument, knowing its nature. (Arch 86.) 

Making a false 464. A person is said to make a 
document. false document. 

First .—Who dishonestly or fraudulently makes, 
signs, seals, or executes a document or part of a docu¬ 
ment, or makes any mark denoting the' execution 
of a document, with the intention of causing it to be 
believed that such document or part of a document 
was made, signed, sealed, or executed by or by the 
authority of a person, by whom or by whose authority 
he knows that it was not made, signed, sealed, or 
executed, or at a time at which he knows that it was 
not made, signed, sealed, or executed ; or 

5 If the document is false an fact, and lias been dishonestly or fraudu¬ 
lently made by the accused, with the intention of serving any of the 
purposes stated in s. 463, the offence will be complete, though no 
use whatever has been made of it or even attempted to be made, (2 
Buss. 709. Pro. Mad. H. C. 7th April 1866; and see s. 474.) And 
although the writing is not legal evidence of the matter expressed, 
still it will be a document under s. 29, if the parties framing it 
believed it to be and intended it to be used as evidence of such 
matter. (2 B. A. Cr. 12.) 

Secondly, —Who, without lawful authority, dishon¬ 
estly or fraudulently, by cancellation or otherwise, 
alters a document in any mater ial part th ereof, after 
it has been made or executed either by himself or by 
any other person, whether such person be living or 
dead at the time of such alteration ; or, '** 

. “ No* only the fabrication and false making of the whole of a written 
fc&$trumeut, but a fraudulent insertion, alteration, or erasure* even of a 
tamr, in any material part of a true instrument, whereby a new operation 
* #2* will amount to forgery , and this, although it be afterwards 
executed by, another person ignorant of the deceit. (2 Russ. 319.1 An 
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individuals falsifying their own book of accounts, and producing them in 
evidence before a Court of justice, were held by the Bombay F. U* to have 
committed forgery. (3 M. Dig. 123. § 338.) 

Thirdly .—Who dishonestly or fraudulently causes 
any person to sign, seal, execute, or alter a document, 
knowing that such person by reason of unsoundness 
of mind or intoxication cannot, or that, by reason, 
of deception practised upon him, he does not know 
the contents of the document, or the nature of the 
alteration. 


Illustratio?is . 

(a) A has a letter of credit upon B for Rupees 10,000, written by Z. 
A in order to defraud B, adds a cypher to the 10,01)0 and makes the 
sum 100,000, intending that it may be believed by B that Z so wrote 
the letter A has committed forgery. 

(&) A, without Z’s authority, affixes Z*s ssal to a document pur¬ 
porting to be a conveyance of an estate from Z to A, with the inten¬ 
tion of sellingTJhe estate to B, and thereby of obtaining from B the 
purchase money, A has committed forgery. 

(c) A picks up a cheque on a Banker signed by B, payable to 
bearer, but without any sum having been inserted in the cheque. A 
fraudulently fills up the cheque by inserting the sum of ten thousand 
Rupees A commits forgety. 

(i d ) A leaves with B, his agent, a cheque on a Banker, signed by A, 
without inserting the sum payable, and authorizes B to fill up the 
cheque by inserting a sum not exceeding ten thousand Rupees for 
the purpose of making certain payments. B fraudulently fills up the 
cheque by inserting the sum of twenty thousand Rupees. B commits 
forgery, 

(e) A draws a Bill of Exchange on himself in the name of B with¬ 
out B’s authority, intending to discount it as a genuine Bill with a 
Banker, and intending to take up the Bill on its maturity. Here, as 
A draws the Bill with intent to deceive the Banker by leading him to 
suppose that be had the security of B, and thereby to discount the 
Bill, A is guilty of forgery. 

(/) Z’s will contains these words—* 4 X direct that all my remaining 
property be equally divided between A, B, and C.” A dishonestly 
scratches out B’s name, intending that it may be believed that the 
whole was left to himself and C. A has committed forgery. 

(a) A endorses a Government Promissory Note and makes it pay¬ 
able to Z, or his order, by writing on the Bill the words te Pay to Z, 
or bis order” and signing the endorsement. B dishonestly erases the 
words “ pay to Z or his order,” and thereby converts the special en¬ 
dorsement into a blank endorsement, B commits forgery. 

(h) A sells and conveys an estate to Z. A afterwards, in order to 
defraud Z of his estate, executes a conveyance of the same estate to 
B, dated six months earlier thkn the date of .the conveyance to Z, 
intending it to be believed that he had conveyed the estate to B 
haforc he conveyed it to Z. A has committed forgery. (1 B, C, O. 
Oiv, »*,) 
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(i) Z dictates his will to A, A intentionally writes down a different 
legatee from the legatee named by Z, and by representing to Z that 
he has prepared the will according to his instructions, induces Z to 
sign the will, A has committed forgery. 

(j) A writes a letter and signs it with E’s name without B’s autho¬ 
rity, certifying that A is a man of good character and m distressed 
circumstances from unforeseen misfortunes, intending by moans of 
such letter to obtain alms from Z aud other persons. Here, as A made 
a false document in order to induce Z to part with property, A has 
committed forgery. 

(k) A without B’s authority writes a letter and signs it in B’s 
name, certifying to A’s character, intending thereby to obtaiu employ¬ 
ment under Z. A has committed forgery, inasmuch as he intended 
to deceive Z by the forged certificate, and thereby to induce Z to enter 
into an expressed or implied contract for service. 

Explanation— 1. A man’s signature of his own 
name may amount to forgery. 

Illustration* 

(ct) A signs his own name to a Bill of Exchange, intending that it 
may be believed that the Bill is drawn by another person of the same 
name. A has committed forgery. 

A writes the word “ accepted” on a piece of paper and signs 
it with Z’s name, in order that B may afterwards write on the paper 
a Bill of Exchange drawn by B upon Z, and negotiate the Bill as 
though it had been accepted by Z A is guilty of forgery ; and if B 
knowing the fact draws the Bill upon the paper pursuant to A’s inten¬ 
tion, B is also guilty of forgery. 

(c) A picks up a Bill of Exchange payable to the order of a 
different person of the same name. A endorses the Bill in his own 
name, intending to cause it, to be believed that it was endorsed by the 
person to whose order it. was payable; here A has committed forgery. 

(d) A purchases an estate sold under execution of a decree against 
B. B, after the seizure of the estate, in collusion with Z, executes a 
lease of the estate to Z ab a nominal rent and for a Jong period, and 
dates the lease six months prior to the seizure, with intent to defraud 
A, and to cause it to be believed that the lease was granted before tho 
seizure B, though he oxecutes the lease in his own name, commits 
forgery, by antedating it. 

(Cj A, a trader, in anticipation of insolvency, lodges effects with 
Bfor A’s benefit, and with intent to defraud his creditors, and in order 
to give a color to the transaction, writes a Promissary Kote binding 
himself to pay to B a sum for value received, and antedates the note* 
intending that it may be believed to have been made before A was 
on the point of insolvency. A has committed forgery under the first 
head of the defimtiou. 

Explanation. — 2. The making of a false document 
in the name of a fictitious person, intending it to be 
believed that the document was made by a real per- 
appj or in the name of a deceased person, intending 
it to be believed that the document was made by tho 
person in his life-time, may amount to forgery. 
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Illustration. 

A draws a Bill of Exchange upou a fictitioniperson, and fraudulent¬ 
ly accepts the Bill m the name of such factitious person, with intent 
to negotiate it. A commits forgery. 

465. Whoever commits forgery shall be punish¬ 
ed with imprisonment of either descrip- 
forgery ahment Cyl tion for a term which may extend to 
two years, or with fine or with both. 

Whoever shall be a second time convicted of foigery, as defined m 
as. 468, 466, 467, 468, or 4G9 may be punished with whipping in 
addition to the penalties of the Penal Code (Act VI of 1864, s. 4.) 

4S6. Whoever forges a document, purporting to 
be a record or proceeding of or in 
cwd c^a^cour/of Court of Justice, or a Register of 
Justice, or of * Birth, Baptism, Marriage, or Burial, 
Bertha, J &^. 18t ° r ° f or a Register kept by a public servant 
* as such, or a certificate or document 
purporting to be made by a public servant in his offi¬ 
cial capacity, or an authority to institute or defend a 
suit, or to take any proceedings therein, or to con¬ 
fess judgment, or a power of attorney, shall be 
punished with imprisonment of either description for 
a term which may extend to seven years, and shall 
also be liable to fine. 


See note to s. 465* 

467. Whoever forges a document which purports 
For er * of a va a valuable security, or a will, or 

luabie security or an authority to adopt a son, or which 
mU - purports to giveauthority to any person 

to make or transfer any valuable security, or to re¬ 
ceive the principal, interest, or dividends thereof, or 
to receive or deliver any money, moveable property, 
or valuable security, or any document purporting to 
be an acquittance or receipt acknowledging the pay¬ 
ment of money, or an acquittance or receipt for the 
delivery of any moveable, property or valuable secu¬ 
rity, shall be punished with transportation for life, 
or with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable to fine. 


See note to e. 465. 


41 
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468. "Whoever commits forgery, intending that 

the document forged shall bo used for 
Forgery tor the ^ le purpose of cheating, shall bo pun- 
ished with imprisonment or either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

See note ta s. 465. 

469. Whoever commits forgery, intending that 
Fo r frtie ^ ie document forged shall harm the 

purpose for tuiriu- reputation of any party, or knowing 
lngtbo reputation that it is likely to bo used for that 
« any person. purpose, shall be punished with im¬ 
prisonment of either description for a term which 
may extend to three years, and shall also be liable 
to fine. 


See note to s. 4G5. 


470. A false document made wholly or in 
a forged doou- part by forgery is designated “ a 

mant. forged document.” 

471. Whoever fraudulently or dishonestly uses 

as genuine any document which ho 

a forged" document! kn0WS ° r haS reaSOn to bellOVe to 1)0 a 
forged document, shall be punished in 
the same manner as if he had forged such document. 

See Cr. P. C. s, 170. ante p. 317. 

472- Whoever makes or counterfeits any seal, 

w .. _ plate, or other instrument for making 

BBBsiCg a counter- an impression, intending that the same 
with eal ’mtBnt shall be used for the purpose of com- 
commit a forgery mitting any forgery which would be 
St a 4 h 7 . u “ der punishable under Section 467, or with 
such intent has in his possession any 
such seal, plate, or other instrument, knowing the 
same to be counterfeit, shall be punished with trans¬ 
portation for life, or with imprisonment of either 
description for a term which may extend to seven 
y^ars, and shall also be liable to fine. 

473. Whoever makes or counterfeits any seal, 
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Making cr possess- 
mg a counterfeit 
seal, plate, &c., 
with intent to 
commit a forgery 
punishable other¬ 
wise. 


plate, or other instrument for making 
an impression, intending that thesame 
shall be used for the purpose of com¬ 
mitting any forgery which would be 
punishable under any section of this 
Chapter other than Section 467, or 
with such intent has in his possession any such seal, 
plate, or other instrument, knowing the same to be 
counterfeit, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine. 


474. Whoever has in his possession any docu- 
xr • „ „„„„„„„ raent, knowing the same to be forged, 
of a valuable semi- and intending that the same shall 
to be°Vorged wnh fraudulently or dishonestly be used 
intent to ubb it as as genuine, shall, if the document is 
genuine. one ^j ie description mentioned in 

Section 466, be punished with imprisonment of either 
description for a term which may extend, to seven 
years, and shall also be liable to fine ; and if the docu¬ 
ment is one of the description mentioned in Section 
467, shall be punished with transportation for life, 
or with imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable*to fine. 


The intention to make a fraudulent use of the forged document is 
an essential element in this offence. This intention can seldom be 
directly proved. Where the forged document is capable of being 
fraudulently used, and is found in the possession of a person who is 
interested in making a fraudulent use of it, I conceive that a convic¬ 
tion would be warranted, unless the defendant accounted for his pos¬ 
session of the instrument* Suppose, for instauce, that a iorged release 
were to be found in the possession of a debtor, or a forged will or con¬ 
veyance in the possession of a claimant to an estate, this would be 
sufficient to throw upon him the burthen of showing that he came 
innocently by the document. But where he accounts for his possession 
of the instrument in a manner which is equally consistent with lus 
knowledge or ignorance of its fraudulent character, there the pre¬ 
sumption of innocence will arise again. Bor instance, the mere fact 
that the purchaser of an estate is in possession of title deeds, some of 
which are shown to be forgeries, would be no evidence whatever of his- 
guilt; for in the absence of evidence as to their origin, the natuial? 
inference is that they were handed to him by the vendor,, as constitu* 



324 


TRADE AND PROPERTY-MARKS. 


ting the title, anti if so, the proper presumption would he that lie took 
them innocently. (See Mad. S. U. Dec- p, 6& cf 1850.) 

As to what constitutes possession, see ante p, 174. 

475. Whoever counterfeits upon or in the sub¬ 

stance of any material any device or 

aeS’o'f* « eit mfrk D ? ar ^ use< * for t ^ ie purpose of authen- 
used for mithenti- ticating any document described in 
del“nbea d0 in UI s e e c- Section 467, intending that such da¬ 
tum 467, or pos- vice or mark shall be used for the 
^rke^mterilu 1 * purpose of giving the appearance of 
authenticity to any document then 
forged or thereafter to be forged on such material, 
or who with such intent has in his possession any 
material upon or in the substance of which any such 
device or mark has been counterfeited, shall be pun¬ 
ished with transportationfor lifeor withimprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

See Cr. P. C. s. 170. ante p. 317. 

476. Whoever counterfeits upon or in the sub- 

Counterfeiting a stance of an y material any device or 
aevice or mark mark used for the purpose ofautlien- 

oauog^documente" tica ting any document other than the 
other than those documents described in Section 407, 
«on ri 467 , 'ox pot intending that such device or mark 
seseing counterfeit shall be used for the purpose of eiv- 

marked material. • „ ■*> 1 ,, 

mg tne appearance of authenticity 
to any document then forged or thereafter to be 
forged on such material, or who with such intent 
hatf'in his possession any material upon or in the 
substance of which any such device or mark has 
been counterfeited, shall be punished with imprison¬ 
ment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

See Cr. P C. s. 170. ante p. 317. * 

477. Whoever fraudulently or dishonestly, or 
, jumduient can- with intent to cause damage or injury 
SSSfe Jatnk to the public or to any person, cancels, 
destroys, or defaces, or attempts to 
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cancel, destroy, or deface, or secretes or attempts to 
secrete, any document which is or purports to be a 
will, or an authority to adopt a son, or any Valuable 
security, or commits mi schist in respect to such docu¬ 
ment, shall be punished with transportation for life, 
or with imprisonment of either description for a term 
which may extend to seven years, and, shall also be 
liable to fine. 

OF TRADE AND PROPERTY-MARKS. 

478. A mark used for denoting that goods have 

_ , , been made or manufactured by a par- 

ttcular person or at a particular time 
or place, or that they are of a particular quality, is 
called a trade-mark. 

479. A mark used for denoting that moveable 

property belongs to a particularperson, 

Pioperty-mark is called a property-mark. 

48 0 . Whoever marks any goods, or any case, 

package, or other receptacl e containing 
trademark. false goods, or uses any case, package, or 

other receptacle with any mark there¬ 
on, with the intention of causing it to he believed 
that the goods so marked, or any goods contained in 
any such case, package, or receptacle so marked, were 
made or manufactured by any person by whom they 
were not made or manufactured, or that they were 
made or manufactured at any time or place at which 
they were not made or manufactured, or that they are 
of a particular quailty of which they are not, is “Said 
to use a false trade-mark. 

To constitute an offence under this section it is only necessary to 
show an intention to produce a false belief as to the origin of an 
article* and the use of some external indication to produce that "belief. 
Where an existing trade-mark is imitated, it is not necessary that the 
resemblance should be such as would deceive peisons who should see 
the two marks placed side by side. In a recent case in England the 
Chancellor, Lord Cranworth, said, 

u If a purchaser looking at the article offered to him would natu¬ 
rally be led, from the mark impressed upon it, to suppose it to be the 
production of the rival manufacturer, and would purchase it in that 
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belief, the Court considers the use of such a mark to he fraudulent* 
But I go further. I do not consider the actual physical resemblance of 
the two marks to be the sole question for consideration* If the goods 
of a manufacturer have, from the mark or device he has used, become 
known in the market by a particular name, I think that the adoption 
by a rival trader of any mark which will cause lus goods to bear the 
same name in the market, may be as much a violation of the rights of 
that rival as the actual copy of his device.” (Seixo «* iVovozende, 
1LR. Ch. 196.) 

Accordingly in that case vvlieie the plaintiff had been in the habit 
of stamping bis casks with a coronet anil the word ‘ Seixo/ whence his 
wines acquired the name of‘ Crown Seixo Wine/ an injunction was 
issued against the use by the defendant of a coronet with the words 
** Seixo de Cima.” 

r 

But an injunction will issue wheie an indictment could not be 
maintained under this section, since it is necessary not only to shew 
that the mark would produce a false belief, but that it was used with 
that intention. 

The intention to cause a false belief will always be inferred, where the 
mark is in itself a false statement, and is affixed under circumstances 
which would naturally lead to belief of that statement. If a shopkeep¬ 
er named Smith, were to impress ths brand of u Rodgers, Sheffield** 
upon an.iron knife fiom "Birmingham, no further evidence would be 
necessary to show that he meant to create a false impression as to its 
maker and origin. This is peculiarly one of those cases in which the act 
itself being fnm a facie impioper, the burthen of proving that it was 
done under circumstances which might make it innocent, would lie upon 
the defendant. (See ante. p. 69, 119*) 

It would be otherwise where the mark, though similar to that used 
by other tradesmen, contained no false statement, and might have been 
accidentally and innocently adopted. 

This section does not include false statements as to quantity. There¬ 
fore the fraud which was exposed some time ago of marking reels of 
cotton as if they contained 300 yards, when they really only contained 
25 0,<wvould pass unpunished. If however, such reels were sold to any 
person as containing the quantity marked upon them, this would be 
^ffbcloffeiice of cheating under s. 415, 


481. Whoever marks any moveable property, or 
goods, or any case, package, or other 
property-mark^ alse receptacle containing moveable pro¬ 
perty or goods, or uses any case, pack¬ 
age, ot other receptacle having any mark thereon, 
•with the intention of causing it be believed that the 
pj|bherty or goods so marked, or any property or gooda 
com&med in any case, package, or other receptacle so 
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marked, belong to a person to whom they do not be¬ 
long, is said to use a false property-mark. 

482. Whoever uses any false trade-mark or any 
false property-mark with intent to de- 
Fuiushment for ceive or injure any person, shall be 
or property-mark punished. with imprisonment oi either 
with intent to de- description for a term which may ex¬ 
any person. tend to one year, or with tine or with 

both. 


The deception referred to in this section must, I suppose, be such 
a deceit as amounts to a fraud or breach of legal obligation. Other¬ 
wise a host, who wished to combine ostentation with economy, by ^ 
giving his guests gooseberry out of bottles with a champagne label, 
might be indicted for the trick. If however the landlord of a hotel 
who is paid for his wine on its supposed quality, were to do the same, 
there would be a legal fraud, which would be criminal under s. 482. 

It will not be necessary to show an intention to deceive or injure 
any particular person, if such deceit or injury would be the natural 
consequence of the use of the false mark under the circumstances in. 
question. Nor would it be necessary to show that any one was, in 
point of fact, deceived- Indeed, in general where the deceit had been 
carried into effect against any person, the more serious offence of cheat¬ 
ing would have been committed. 

483. Whoever, with intent to cause damage or 
Counterfeiting a injury to the public or to any person', 
trade or property- knowingly counterfeits any trade or 
Xr, £52 intent property-mark used by any other per- 
t<> cause damage son, shall be punished with imprison-’ 
«r injury. ment of either description for a term 

which may extend to two years, or with fine, or with 
both. 


Whoever, with intent to cause damage or 
injury to the public or to any person, 
knowingly counterfeits any property- 
mark used by a public servant, or any 
mark used by a public servant to de¬ 
note that any property has been manu¬ 
factured by a particular person, or 
at a particular time or place, or that 
the same is of a particular quality, or has passed 
through a particular office, or that it is entitled to 
dtay exemption, or uses as genuine any such mark 


4S4 

Counterfeiting 
ft property-mink 
used by a public 
servant, or any 
mark lined by him 
to denote the uia* 
nufactmtypiahty, 
&c. # of any nro- 
perty. 
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fraudulent marks. 


knowing the same to be counterfeit, shall be punish¬ 
ed with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine. 


485. Whoever makes or has in his possession any 
, , die, plate, or other instrument for the 

tog or having pos- purpose of making or counterfeiting 
s i S te’ J or f other d inl any P u ^^ c or privateproperty ortradc- 
stt a umeutfort!oun- mark, with intent to use the same l'or 
neprol the purpose of counterfeiting such 
party or trade- mark, or has iu his possession any 
mark - such property or trade-mark, with in¬ 

tent that the same shall be used for the purpose of 
denoting that any goods or merchandize were made 
or manufactured by any particular person or firm by 
whom they were not made, or at a time or place at 
which they were not made, or that they are of a par¬ 
ticular quality of which they are not, or that they be¬ 
long to a person to whom they do not belong, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 


486. Whoever sells any goods with a counterfeit 
property or trade-mark whether pub- 

ing^good^° marked lic or P rivate > affixed to or impressed 
■with a caunterfBit upon the same, or upon any case, 
progeny oitrade- wra pp er? or receptacle in which such 

goods are packed or contained, know¬ 
ing that such mark is forged or counterfeit, or that 
the same has been affixed to or impressed upon any 
goods or merchandize not manufactured or made by 
the person or at the time or place indicated by such 
mark, or that they are not of the quality indicated 
by such mark, with intent to deceive, injure, or 
damage any person, shall be punished with imprison- 
ttjent of either description for a term which may 
tefcend to one year, or with fine, or with both. 


tX Whoever fraudulently makes any false mark 
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upon any package or receptacle con- 
iug^a^faisa^ mtrk taining goods, with intent to cause any 
upon any paokage public servant or any other person to 
taining^oda. 0011 " believe that such package or receptacle 
contains goods which it does not con¬ 
tain, or that it does not contain goods which it does 
contain, or that the goods contained in such package 
or receptacle are of nature or quality different from 
the real nature or quality thereof, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or 
with both. 

488. Whoever fraudulently makes use of any 

„ t „ such false mark with the intent last 

making u»a of any aforesaid, knowing' such, mark to be 
such false mw*. f a i S6) shall be punished in the manner 
mentioned.in the last preceding Section, 

489. Whoever removes, destroys, or defaces any 

property-mark, intending or knowing 
perty^mfrk ny with it to be likely that he may thereby 
mtent to causa in- cause injury to any person, shall be 
■ |ary * punished with imprisonment of either 

description for a term which may extend to one year, 
or with fine, or with both. 


CHAPTER XIX- 

OF THE CRIMINAL ‘BREACH OF 
CONTRACTS OF SERVICE. 

490. Whoever being bound by lawful contract 

Breach of contract to ren ? er Ms P e f 0n . al Sendc ^ 

of service during a conveying or conducting any per- 
voyage or journey. son or an y property from one place 

to another place, or to act as servant to any person 
during a voyage or journey, or to guard any person 
or property duripg a voyage or journey, voluntarily 
omits so to do, except in the case of illness or ill- 
treatment, shall be punished with imprisonment of 
either description for a term which may extend to 
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one month, or with fine which may extend to one 
hundred Rupees, or with both. 

Illustrations* 

(а) A, a palanquin bearer, being bound by legal contract to carry Z 
from one place to another, runs away m the middle of the stage. A 
has committed the offence defined in this Section. 

* 

(б) A, a cooly, being bound by lawful contract to carry Z’a bag¬ 
gage from one place to another, throws the baggage away* A has 
committed the offence defined in this Section. 

(c) A, proprietor of bullocks, being bound by legal contract to con¬ 
vey goods on his bullocks from one place to another, illegally omits 
to do so. A has committed the offence defined in this Section, 

(d) A, by unlawful means, compels B, a cooly, to carry his baggage. 
*B in the course of the journey puts down the baggage and runs away. 

Here, as B was not lawfully bouud to carry the baggage, he has not 
committed any offence. 

It has been held by the High Court of Bengal that the words 
“ during a voyage or journey’ 3 govern the whole of this-section, and 
therefore that breach of a contract to carry indigo from the field to the 
vats is not punishable under s. 49 0. (2 ft. C. C. CR. 63, and see 5 
B. 0. C. CK. 29. 

11 This Section does not apply to servants hired by the month, and under 
a continuing implied contract to serve until the engagement ia terminated 
by a month’s notice.” (Rulings of the Madras High Court, 1864 on L 490.) 

The first question under this and the two succeeding sections will 
be, whether the contiact was one by which the defendant was legally 
bound. Putting cases- of compulsion aside, the only doubt which is 
likely to aii«e upon this point is where the undertaking has been 
giatuitous. The law upon this point is long settled, viz.: that a 
party who engages gratuitously to perform a service cannot be com¬ 
pelled to undeitake it at all But if he do enter upon the perform¬ 
ance of the task, he is bound to complete it. Since a new consi¬ 
deration arises from the very fact that, by undertaking the duty, he 
has induced the other to rely upon his performance of it, and to en¬ 
trust him with its discharge. (2 Sm. L. 0. 193.) 

In ^recent case an action was brought against the stewards of a 
race coursfe whose services were unpaid, for negligence in performing 
them. Jervis, C. J. m giving judgment said ; 

(t The rule is well laid down in Smith’s Mercantile law, p. 113, where it 
is said, that there is a difference between the principal’s rights against 
a remuneiated and against an nnremun erated agent. The former having 
once engaged, maybe compelled to proceed to the task which he has 
undertaken ; the latter cannot, for his promise to do so being induced 
by no consideration, the rule ex nudo pacto non oritur actfo But 

do ^ commence his task, and afterwards be guilty of m is conduct in 
jpppfqmmg it, he will, though unremunerated, be liable for the damage so 
ggffiak med; since, by entering upon the business, he has prevented the em- 
jffi BBSl L?” ?°y e . X etter qualified person i This passage applies to prin- 
reasoning is applicable here.” (Balfe v, West, 22 W, 
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The only grounds upon which an excuse is admitted under this 
section are in the case of illness or ill-treatment, though in s. 492 a 
further exception is introduced in favour of any other reasonable ex¬ 
cuse.” A servant would therefore be liable who ran away on a jour¬ 
ney at the approach of a tiger, or who refused to go on board a ship 
in a hurricane, or to travel through a district where cholera was raging. 

A refusal to pay wages actually due would not come under this 
head of ill-treatment, but would operate as a severance of the contract. 
But no refusal to give an advance would justify a servant in break¬ 
ing off his engagement, unless such advance formed part of the 
contract. 

The word (< voluntarily” (see s. 39, ante p. 25) will protect the 
servant in cases where he has been prevented carrying out his engage¬ 
ment by accident, fraud, mistake, or superior force. It will be neces¬ 
sary to show that he broke his engagement, intending to do so at the* 
time. (Rider v. Wood. 29 LJ. MC. 1. See 1 LR. QB. 424.) 

A different question would arise, where the evidence showed that 
the defendant had voluntarily left his service, but under a bond fide 
belief that he*was justified in doing so. In some recent cases upon 
somewhat similar statutes m England, it had been suggested that a 
bond fide and reasonable belief, that the paity was justified in his 
act was an answer to the criminal charge. (Ashmore v . Horton. 29 
LJ MO. 13. Willett v , Boote. 30 LJ. MC. 6. Youle v. Mappin 
ibid. 234.) But in a later case upon the point, where the question 
directly arose, this doctrine seems to have been over-ruled. There 
the defendant had been apprenticed. His master died, and the trade 
was carried on by the widow and executrix. The apprentice was ad¬ 
vised by an attorney that the death terminated the apprenticeship* The 
justices were of opinion that it did not, and convicted him for absent¬ 
ing himself without lawful cause* On appeal the conviction was 
affirmed. Martin, B. said, 

ft This has been treated as entirely a criminal proceeding. I doubt very 
much -whether that is its true character. It seems to me nothing more than 
a provision by the legislature for the purpose of enforcing certain civil 
rights. The legislature may have reasonably taken into consideration in¬ 
stances of persons against whom it would be idle to bring an action. The 
legislature may very reasonably and truly have said, this is entirely a civil 
case ; but it is not a contract to be enforced in the oidmavy way by*a civil 
action. We therefore will take a more summary way of doing* it, aud will 
treat thU civil contract as a matter punishable, not strictly criminally, Jmfc 
as a way of enforcing the performance of the contract. The question is, is 
it any answer to bis wilfully and deliberately acting contrary to that which 
thelawbyhis own contract imposed upon him, that he was advised by is 
person to do so and so ? It seems to me that would be contrary to botn- 
mon sense. If a person wilfully, knowingly and designedly does that which 
is done in this case,* he must take the consequences ; and one consequence 
is, that by Act of Parliament Justices have jurisdiction to punish him in 
a sense, that is in the sense, it appears to me, to compel him to perform 
bis contract/* (Cooper a. Simmons. #1 L, J. M, C. 198* 144.) 

In the section now under consideration, and in s. 49Ithe offeme 
consists simply in the u voluntary omission” to do that which the 
has contracted to do, and therefore the above observations 
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seems to be exactly in point* Under a* 492 the words “ without 
reasonable cause” are introduced* and therefore in indictments under 
that section the argument may still prevail, that the party had rea¬ 
sonable cause to believe that his service had come to an end, or 
that he was justified in quitting it* 

Where the contract of service is a continuing one, the servant may 
be punished from time to time for refusing to serve under it. The con¬ 
tract is not terminated by indictment and punishment. (Unwin v. 
Clarke. 1 LR. QB. 417* The contrary however appears to have been 
ruled in Bengal. 2 R. J & P. 24.) 

Explanation. —It is not necessary to this offence 
that the contract should he made with the person for 
whom the service is to be performed. It is sufficient 
r if the contract is legally made with any person, either 
expressly or impliedly, by the person who is to per¬ 
form the service. 

Illustrations. n 

A contracts with a Pak Company to drive his carriage for a month. 
B employs the Dak Company to convey him on a journey, and during 
the month the Company supplies B with a carnage whiob is driven by 
A. A in the course of the journey voluntarily leaves the carriage. 
Her ©/although A did not contract with B, A is guilty of an offence 
under this Section. 

491 Whoever, being bound by a lawful contract 

Breach o£ contract t0 attelld 011 °* to SU PP l J the Wants of 
to attend on and any person who by reason of youth, 

of heipiesaperaona! °? of ^soundness of mind, or of .a 
disease or bodily weakness, is helpless 
or incapable of providing for his own safety or of 
supplying his own wants, voluntarily omits so to do, 
shall be punished with imprisonment of either de¬ 
scription fora term which may extend to three months, 
or with fine which may extend to two hundred Ru¬ 
pees, or with both. 

This section is still more remarkable than the preceding, as it con. 
tains no exception whatever, not even illness or ill-treatment. The 
latter may perhaps have been designedly omitted, lest a beater might 
plead as an excuse for abandoning his infant charge, that the latter 
Imd boxed his ears or kicked his shins. But why is iihWno* allow- 
^e suggested, that a person does not voluntarily omit 
wkph he omits in consequence of illness. But. if so, why was 
^^^p^^troduced into s. 490 ? * 

b6ing bound by lawful contract 



CRIMINAL BREACH OF 


333 


Breach of a eon* 
tract to serve at a 
distant place to 
which the servant 
is conveyed at the 
master*e expense. 


in writing to work for another person 
as an artificer, workman, or labotfrer, 
for a period not more than three y&irs, 
at any place within British India, ip 
which, by virtue of the contract, he has 
been or is to be conveyed at the expense of such 
other, voluntarily deserts the service of that other 
during'the continuance of his contract, or without 
reasonable cause refuses to perform the service which 
he has contracted to perform, such service being 
reasonable and proper service, shall be punished with 
imprisonment of either description for a term not 
exceeding one month, or with fine not exceeding 
double the amount of such expense, or with both; 
unless the employer has ill-treated him or neglected 
to perform the contract on his part. 


This section only applies to cases where the service is to he per¬ 
formed at some place different from that in which the defendant, re¬ 
sided at the time the contract was made, Further, it only applies to 
cases of written contracts, and therefore the party can only be charged 
for breach of something contained in the writing. Oral evidence will 
be admissible to explain the meaning, or to identify the object of the 
contract, but not to add to or vary its terms. (1 Sm. L. 0. 28$.) 

It will be observed that by this section it is required that the 
contract, not merely the particular thing which the defendant promised 
to do, should be in writipg, otherwise no prosecution can be instituted 
for its breach. Similarly the English Statute of Frauds provides, that 
in case of certain contracts no action should be allowed u unless the 
agreement upon which such action should be brought, or some note or 
memorandum thereof shall be in writing.” Upon this Statute it has 
been long ruled that, “the term agreement comprehends contracting 
parties, a consideration, and a promise \ all these must therefore ap¬ 
pear in the writing.” (Smith Merc. L. 469.) As Mr. Justice Grose 
said inleading case upon the subject, (Wain WarltSrs 5 
East lm 

“What is required to be in writing is the agreement, not the promise. 
Now the agreement is that whichis to show what each party is to dtfvofc 
perform, and by which both parties axe to be bound, and this is ragged 
to be in writing. If it were only necessary to show what one of them was 
to do, it would be sufficient to state the promise made' by the defendant 
who was to be charged with it. But if we were to adopt this construction, 
it would be the means of letting in those very frauds and perjuries which 
it was the object of the statute to prevent, for, without the parol evidence, 
the defendant cannot be charged upon the written contract, for want of a 
consideration in law to support it.” 

•3& the present Code the word used is contract not agreement. But 
the words is identical. And the policy of both sec- 
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tions is obviously the same. The object of requiring the contract to 
be in writing, is to pub its terms beyond -dispute, and to enable the 
CouTt to be certain whether it has been broken or not. If the names 
of the contracting parties were omitted, it might be that the defendant 
had never been bound at all, or that he had been bound to a different 
person, and had fulfilled his engagement with him. So, if the nature 
of the employment, or the place at which it was to be performed were 
left out, it might be that the workman was willing to do all that he 
had agreed to do, bat that hia employer was trying to force him to do 
something different. But it is by no means so clear that the con¬ 
sideration can be said to form part of what the workman had 
contracted to do. It represents what the other party has contracted 
to do in return for his services. It may be that without proof of con¬ 
sideration the wntten contract could not be enforced. But if the con¬ 
sideration existed, the contract would not be void for want of stating 
what it was. Accordingly the inconveniences of setting out the con* 
sideration in guarantees under English law was found so great, that it 
has been expressly enacted that such statement should not be necessary* 
(19 & 30 Viet, c 97, s. 3.) It certainly would be most advisable that 
contracts for labour should set out both sides of the agreement, so 
that the Court might see whether the employer had done what was in¬ 
cumbent on him- But it can scarcely be said that a person would not 
be u bound by lawful contract in writing to work for another person/* 
through the writing did not set out the wages which he was to receive. 

The contract must be in writing, but not necessarily in one writing, 

“Provided tbe agreement be reduced to writing, it matters not out of how 
many different papers it is to be collected, so long aa they can be sufficiently 
connected m sense. But this connection m sense must appear upon the 
documents themselves, for parol evidence is not admissible for the purpose of 
connecting them ” (1 Sm. L C. 28 S.) 

Therefore if one letter contained an offer of a particular service on 
particular terms, and this offer were accepted by a letter which refer¬ 
red to the previous one, either expressly or by necessary reference, this 
would constitute a sufficient contract in writing. (Crane v Powell. 
4 L. R. C P. 123.) But it would be otherwise if the second docu¬ 
ment merely said, Ct I will accept your offer/’ without any thing to 
show what offer was meant. 

Tlfe section speaks of the party <e being bound by lawful ^rtraet in 
writing,” which shows that the contract itself must have bewritten 
one. In this respect it differs from the Statute of Frauds,which was 
equally satisfied whether the agreement, or only a note or memorandum 
thereof, was in writing. Under the English Statute the Writing is 
only necessary to evidence the contract, not to constitute it. (L Sm. 
Ii. C 284) Under this section the writing seems itself to be the 
contract. Hence it seems doubtful whether the English ’decisions 
which rule that the Statute of Frauds is satisfied by any offer In writing, 
%ade by the party to be charged, followed by a verbal acceptance by 
^Mother party, will apply to s, 422. (Reuss v. Picksley 1 LB* Br. 

^jpitten proposal is a note or memorandum of m 
baldly be said to be a contract in writing, since it 
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wants the acceptance which is necessary to turn it into a contract* 
In no case would a written offer by the employer, followed by verbal 
acceptance by the servant, be sufficient. (Feltbouse v m Bindley SI LJ- 
CP. 204, 11 CB. NS. 869. 

Nothing is said of a signature. But as the defendant is to be 
11 lawfully bound by a contract in writing,” I conceive that the writing 
must contain something which, independently of oral evidence, will 
show that he had actually become bound, as for instance, his signature 
or mark. But wheie a contract began in the defendant’s own hand¬ 
writing, “ I A. B. agree, &c„,” this was held to be a sufficient signa¬ 
ture, even under the Statute of Frauds which requires one, although 
a blank had been left at the bottom of the memorandum. (Knight v. 
Crockford. I Esp. 190.) But if from the form of the document 
it should appear that a future signature had been contemplated, 
but never appended ; as for instance, where the instrument ended 
u as witnesss our hands,” the meie insertion of the defendant’s 
name, in the body of the document, even in his own hand writing, 
would not be a sufficient proof that he had become finally bound, un¬ 
less there were some subsequent recognition of it as complete. Still 
less, where suCh an instrument was not m the defendant’s wilting at 
all. (Hubert v. Treherne, 3 M & Gr. 734. 753.) 

Although the names of both parties must appear in the contract, it 
is only necetsary that the party against whom it is enfoiced should 
have signed it, or should appear to be bound thereby. Foi the object 
of the section is to protect the person against whom it is enforced, and 
where he has signed it, he canuot be subject to any fraud even though 1 
the other party has not signed it. (I Sm. L. 0 . 285.) 

The Bengal High Court has held that a labourer cannot be punished 
twice for breach of the same contract. [2 R. J & P. 24.) I pre¬ 
sume this applies to cases where both parties have rescinded the con¬ 
tract. But where, after punishment, he chose to return and resume 
service under the same contract, I can see no reason why he should 
not be again punished for a second breach- Nor can I see why he 
should be allowed to rescind the contract, if his employer insists upon 
it as a continuing one. It has been expressly ruled in England that 
a labourer who has been punished for breach of contract, may be in¬ 
dicted again, if he refuse to carry it out at the expiration of his edm- 
prisonment. (TJnwin v. Clarke. I LR. QB, 417.) 

CHAPTER XX. 


OF OFFENCES RELATING TO MARRIAGE. 
493. Every man who by deceit causes any woman 
, who is not lawfully married to him, to 

de- believe that she is lawfully married to 
inducing him, and to cohabit or have sexual in- 
aw u tercourse with him in that belief, shall 
be punished with imprisonment of 
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either description for a terra which may extend to 
ten years, and shall also he liable to fine. 

494. 'Whoever, having a husband or wife living-. 
Mar n in marr i es i n an 7 case ln 'Which Such 
dnrklgthelife-taae marriage is void by reason of its tak- 
of hushand or -wife, jngpiacg during the life of such hus¬ 
band or wife, shall be punished with imprisonment 
of either description for a term which may extend to 
’seven years, and shall also be liable to fine. 


Exception ,—The Section does not extend to any 
person, whose marriage with such husband or wife 
has been declared void by a Court of competent ju¬ 
risdiction, nor to any person who contracts a marri¬ 
age during the life of a former husband or wife, if 
such husband or wife, at the time of the subsequent 
marriage, shall have been continually absent from 
such person for the space of seven years, and shall 
not have been heard of by such person as being alive 
within that time, provided the person contracting 
such subsequent marriage shall, before such marriage 
takes place, inform, the person with whom such mar¬ 
riage is contracted, of the real state of facts so far as 
the same are within his or her knowledge. 


The first requisite under thi3 section is to show that there Was 
a valid subsisting marriage at the time of the second marriage. The 
law relating to marriages of persons, one or both of whom are Chris¬ 
tians, and which are celebrated in India, is regulated by Act V of 1805* 
and by Stat. 14 and 15 Viet, c. 40 and Act V of 1852* See also 
$8 Geo, III, c. 84, modified by Act XXIV of 1860, and 28 & 29 
Vic^ o. 64. Parsee marriages are regulated by Act XV of 1865, ajad 
the re-marriages of Hindu Converts by Act XXI of 1866* As regards 
m ariages celebrated out of India, any form of marriage which is proved to 
be valid by the law of the country where it took place is valid all over 
the world. (See Armitage v. Armitage, 3 L i R. Eq, 343.) Eor in- 
stance 3 where it appeared that the parties had livfcd together for five years 
in Virginia, and had been received in society as man and wife ; and that 
by the law in force in Virginia at the time the cohsd»tation began, no 
jfsggious eeremony was necessary to the validity of a marriago, nor 
^-\any registry of marriages required to be kept 1 ; ’hold that 
-fletituted sufficient evidence of a marriage. (RodJ$r Booker* 
‘At 42. Limerick v. Limerick 32 L. J*. Mht Patricksoa v. 

& D. 86.) And every fair presumption will b* 
of the. marriage where both the partial 



OFFENCES RELATING TO MARRIAGE, 


337 


have bond fide believed themselves to be married. Therefore, where it 
was proved that a marriage followed by cohabitation had taken place in 
a Roman Catholic Chapel, the Court held that it must be presumed that 
the Chapel was registered, and that the registrar was present as requir¬ 
ed by Slat 6 & 7 Will IV. c. 85. (Sichel v. Lambert 33 LJ. P, 137.) 

“ Rut while the forms of entering into the contract of marriage are 
to be regulated by the law of the country in which it is celebrated, the 
essentials of the conti act depend upon the law of the country in which 
the parties are domiciled at the time of the marriage, and in which 
the matrimonial residence is contemplated.” (Per Lord Campbell, C. 
Brook v . Brook 7 Jur. N* S. 422.) Accordingly where a man married 
the sister of his deceased wife in Denmark, where such mairiages are 
valid, the mariiage was declared to be void in England, both parties 
being domiciled English subjects, and a marriage of that sort being 
absolutely forbidden by English Law. (Brook Biook sub. 

And in the case of anv Christian an incestuous or polygamous marriage 
would be a nullity, wherever celebrated. (Story. Confi. L. ss* 85—89.) 

The statute 5 and 6 Will IV. c. 54 which declares marriages with 
the sister of* deceased wife to be absolutely void in England, has 
been ruled not to extend to India, even witbm the Presidency towns. 
(2 Hyde 65.) But such marriages are invalid by the law of England 
even independently of the statute. (Reg. v. Chadwick. 11 QB. 173.) 
As regards persons, then, who have an English domicil, the statute 
forms part of that personal law which they carry about with them 
wherever they go. (Brook v . Brook, sub. sup-) And the same rule 
seems to apply even in the case of Native Christians married under 
Act V of 1865, since the “legal impediments” referred lo in that Act 
appear to be legal impediments under the English law. (See sections 
17,19 and 48, clause 2.) So also in marriage before a Registrar under 
14 and 15 Viet. c. 40, the certificate is not to issue if any “lawful 
impediment according to the law of England be shown.” (s. 2.) 

Section 494 only applies to those classes of persons to whom poly¬ 
gamy is forbidden, as otherwise the second marriage would not be 
void by reason of the continuance of the first. Therefore a Hindu or 
Mahometan man would not come under its provisions, but a Hiudu 
or Mahometan female would, since their law admits a plurality of wives,* 
but not of husbands. (2 JR. C. C. OR. 48.) With some of the Hill 
tribes, for instance the Todas on the Neilgherries, the case is just the 
opposite, each woman being the wife of all the brothers of the family. 

Where in the Bombay Presidency a custom was set up in the Ta- 
lapAa Koli caste that a woman might leave her husband, without Ms 
consent, and contract a valid marriage with another man, the High 
Court held that such a custom, even if proved to exist, was invalid, 
as being entirely opposed to the spirit of the Hindu law \ that the second 
marriage was therefore invalid, and that the man who contracted it was 
punishable under $. 497* (2 Bomb. H. 0.124.) But in that case it 
m$ found as a fact that the prisoner did not believe that the woman 
imk ceased to be the wife of her former husbands (5 Bomb. H. C. 
GO* 18.) In a Madras case, where a custom was set up as existing 
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in Southern India, that a woman might divorce her husband for 
cause shown, such as impotence, drunkenness or misconduct, and 
then marry again, the High Court confined itself to saying that the 
custom had not beeu made out. (Carasoo Hachiar Government. 
OS. 62 of 1866.) 

The following case occurred lately in Madras. A Christian convert 
married a wife according to the rites of the Christian religion. He 
then relapsed into Hinduism, and married a second wife, a heathen, 
according to Hindu usages, his first wife being still alive. The Ses¬ 
sions Judge convicted him under s 494, but the conviction was 
quashed on appeal by the High Court. (3 Mad. H, C. Appx. 7; 4 Mad. 
H, C. Appx. 3) It was evident that if the prisoner had really come 
under Hindu law, then his second marriage was not void by reason of 
the former having taken place, since the Hindu law permits of poly¬ 
gamy. If however he still continued under Christian law, then his 
marriage according to Hindu ceiemonial was a mere nullity, and the 
second marriage was void, from its mheient invalidity, and not by rea- 
son of the continuance of the former marriage. But in the converse 
case of a person already married becoming a Christian, ancjthen marry¬ 
ing again, the criminality of the act would depend upon his previous 
religion. If he had been a Mahometan, his apostacy would dissolve 
the marriage union, and therefore the second marriage would be valid. 
(Baillie. Dig. 203.) But if he had been a Hindu, he could only re- 
r marry lawfully, after complying with the lequiaitions of Act XXI 
of 1866. 


The first proviso in the exception does not, I presume, exclude cases 
where a valid divorce may be effected without any judicial proceeding, 
For instance, the Mahometan law permits a divorce to take place under 
various circumstances, none of which call for judicial interposition. 
[Macuaghten, M. L, 59. 296.) Under Hindu law a woman may be 
divorced by her husband for adultery, and, in some of the lowest castes, 
the woman so divorced may marry again. (I Stra. H. L. 52. 2. Mac. 
Hv L. 126.) According to the early Hindu law it would appear that 
even adultery had not the effect of severing the marriage tie, but that 
the husband was still under the obligation of maintaining his wife, 
though only upon a sort of starvation allowance. 12 Coleb. Dig. 
423-483.) 5 

Act XXI of 1866 provides for the case of native converts from 
Hinduism whose spouses remain heathens, and lefuse on account of the 
change of religion to continue cohabitation. 

As to divorce in the case of Parsees, see Act XV of 1855, as. 27-43 
and in the case of Christians, Act IV of 1859. * 

. In caseB not coming within the final proviso of the exception, all 
L 7v ^ is necessary to make out a primd facie case,* is to prove the two 
wpiage^ and that the first wife or husband was living, when the 
marriage took place. Of course it would be open to the de- 
show, that through a mistake lie supposed the first wife was 
ijjjt to the case of a continual absence of seven years, 
it heir :J£B£kfid that the prosecution must make out' 
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affirmatively that the defendant knew of his wife’s existence at some¬ 
time during the seven years. (Reg. v. Curgerwen 1 LR. CC. 1.) 
The same rule appears properly applicable to s. 494. 

Where a period of less than seven years has elapsed between the 
date at which the first wife was last heard of and the second marriage, 
there is no presumption either that she was alive or that she was dead 
at the date of the second marriage. Her continued existence at that 
date is a fact, which must be made out by the prosecution like any other 
essential fact. Accordingly, where the parties separated in 1843, and 
the wife married again m 1847, and the Judge directed the jury that 
as there were no circumstances leading to any reasonable inference 
that the first husband had died, he must therefore be presumed to 
have been living at the date of the second marriage, this direction 
was held to be erroneous, and the conviction was set aside (Reg. v. 
Lumley. 1 LR. CO. 196.) 

495. Whoever commits the offence defined in the 

„ „ ... last preceding Section, having conceal- 

concealment of the ed from the person with whom the 
former mamage subsequent marriage is contracted, the 
with whom aubse- fact of the former marriage, shall be 
contracted^ ia ^ e ** punished with imprisonment of eith'er 

description for a term which may ex¬ 
tend to ten years, and shall also be liable to fine. 

496. Whoever, dishonestly or with a fraudulent 

intention, goes through the ceremony 
ny*gone 6 through being married, knowing that he is 

with fraudulent not thereby lawfully married, shall be 
lawful marriage”* punished with imprisonment of either 

description for a term which may ex¬ 
tend to seven years, and shall also be liable to fine. 

497. Whoever has sexual intercourse with a 

person who is, and whom he knows or 
u ery ‘ has reason to believe to be the wife of' 
another man, without the consent or connivance of 
that man, such sexual intercourse not amounting to 
the offence of rape, is guilty of the offence of adultery, 
and shall be punished with imprisonment of either 
description for a term which may extend to five 
years, or with fine, or with both. In such case the 
wife shall not be punishable as an abettor. 

The High Court of Bengal has ruled that strict proof of the mar- 
rhjgjsgUiat be given in eases under s. 497, beyond the evidence of the 
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husband and wife, even where the fact of the marriage is not denied * 
XX R. C. C. OR. 3. Giro, 8.) But I doubt the existence of any rule 
of law to this effect, unless there is reason to suspect that there never 
was a marriage. 

The belief of the defendant as to the woman being the wife of another 
is a question of fact. Where a husband brought a suit against his wife 
for restitution of conjugal rights, and a decree was given in his favour, 
leaving her the option either to return to her husband, or to pay him 
a sum of money, and she took the latter course after which the alleged 
adultery took place, it was held that the defendant might have believed 
the woman was free to re-marry and, if so, had committed no offence. 
(5 Bomb. H. C. CC. 17.) 

In a recent case in Calcutta, (Reg. v , Ward 1862) a questiou was 
raised in the course of the trial, as to the evidence necessary to estab¬ 
lish sexual intercourse. It was contended that the same proof was 
required as in the case of rape, viz., of actual penetration. {Ante t p. 
257.) The point was reserved, but it became unnecessary to decide 
it. It ia plain that the words in the explanation to a. 375 are limited 
to cases of rape, and also that the object of them was the same as in 
statute 9 Geo. IV. c* 74, s. 66, viz., lo do away with proof of emission 
which used formerly to be required; the object of the provision is to 
limit, not to extend the evidence for the prosecution. 1 conceive the 
rule will be exactly the same as it is in the Divorce Court, where in¬ 
tercourse is inferred from acta of guilty familiarity or even from op¬ 
portunities, sought for and created by the parties under circumstances 
which leave no reasonable doubt of criminal intention. Of course 
stronger evidence will be required under this Code than in the English 
Divorce Court, for the wife can be called as a witness agaiust the 
adulterer under s 497, whereas she cBnnot in a suit for dissolution of 
marriage. But her admissions or confessions out of Court will not be 
evidence against him. [Robinson v. Robinson 29 L. J. Mat. 178.) 

Another question arises as to the nature of the evidence which will 
amount to consent or connivance on the husband’s part. Tn the case 
of Allen v . Allen (30 LJ. Mat. 2.) the law upon this point was laid 
down as follows: 

u Tw find a verdict of connivance, you must be satisfied from the facts 
established in evidence, that the husband so oonnived at the wife's adultery 
as to give a willing consent to it. Was he, or was he not an accessary before 
the fact ? Mere negligence, mere inattention, mere duloess of apprehension, 
mere indifference will not suffice; there must he an intention on his part 
that she Bhould commit adultery. If such a state of things existed as would, 
in the apprehension of reasonable men, result in the wifsta adultery—whether 
that state of things was produced by the connivance of the husband, oar 
independent of it—and if the husband, intending that tlie result of adnl- 
‘tery should take place, did not interfere when lie might hate done to, to 
protect his own honor, he was guilty of connivance.” " , * 

|jj|y&his rule was almost literally followed by Sir Adam Rittleston 
this jury, in Reg. v. Mohideen Lubbay, 3rd Madras; 

,18*62. He ended by saying u there must be a cor- 
assist in, the commission of a crime.** 
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But where the husband, after some angry discussion with his wife 
respecting the impropriety of her conduct, told her that she cotdd not 
lead this life any longer, and that she must either give up her para¬ 
mour or give him up, and that she could not live with him any longer 
if she continued her intimacy with the former, after which she delibe¬ 
rately left her husband, with full knowledge on his part that she was 
going to join the adulterer, and without his making any effort tq 
prevent it; this was held not to amount to connivance. Sir C* 
Cresswell said, 

<( I cannot construe that iuto a willing consent that the adultery should 
be committed. It is an unwilling consent, given because she would not com¬ 
ply with tbe condition that he insisted upon of giving up theimpioper in- 
tiraaoy. By connivance I understand the willing consent of the husband, 
that the husband gives a willing consent to the act, although he may not 
be an accessory before the fact; that, although he does not take an active 
Step towards procuring it done, he gives a willing consent, and desires r 
it to be done* What this man desired was, not that the act should be done, r 
but that Bhe should not torment him by keeping up an intimacy of this 
character, and at the same time living with him as his wife, and that she 
should give up the one or the other. 3 ’ (Mams Marris. 31 LJ. Mat. 69, 
Glennie v. Glennie 32 L. J. Mat. 17.) 

The Penal Code merely uses the word consent, not willing consent, 
but I conceive that the above construction must be put upon the term. 
An unwilling consent, is not a consent at all. It is simply a sub¬ 
mission to what is unavoidable. 

On the other hand, evidence of merely passive acquiescence in a 
state of adultery, after full knowledge of it, and without taking any 
steps to procure redress, has been held to be evidence of consent, 
amounting to connivance, so as to disentitle the acquiescing party 
to a divorce. (Boulting v . Boulting. 33 LJ. Mat. 330 Because a 
divorce is only granted when the applicant is feeling and suffering 
under a sense of wrong, when the complaint is preferred. But it may 
be questioned whether under the Penal Codean ex post facto acqui¬ 
escence can be used except as evidence of an acquiescence previous to 
the act. If there was no consent or connivance up to the time 
tbe act was committed, then the offence is complete, and it is difficult to 
aee how it can be obliterated by any subsequent consent. 

This section is intended to protect the husband’s rights, and there¬ 
fore any consent or connivance which shows an abandonment Gy the 
husband of his claim to continence on the part of his wife will bar an 
indictment, even though the consent or connivance be to a different 
adultery from that which is specifically charged. Therefore it is held 
that a consent to his wife’s adultery with one man is a bar to proceed¬ 
ings in the Divorce Court against another man, or against the same man 
for a subsequent act of adultery. (Gipps u. Gipps 32 LJ. Mat* 78. 
S3 U* Mat. 161) This rests on the presumption tSat an assent 
once given continues. But a case might occur where a sinful wife 
became reconciled to her husband, and resumed a life of chastity, while 
he resumed his efforts to protect her virtue, and then, I conceive, the 
right to prosecute would revive. 

second prosecution be maintained against the same man for 
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adultery with the same woman, she not having in the meantime re¬ 
turned to her husband’s protection P The case actually arose in the 
4th Sessions of 1864, Bombay, and Here /. directed the jury that 
the prosecution was maintain able, and that the former conviction was 
rather an aggravation of the oftence. There the woman had left her 
home before the first conviction, and lived in the prisoner’s house the 
whole time he was undergoing his sentence, and the adultery complain¬ 
ed of in the second prosecution was committed in that house as soon 
as the prisoner was released. With great respect for the learned Judge 
I conceive that no prosecution was maintainable. As Lord Chelmsford 
said in the case of Gipps v. Gipps, (33 L. J. Mat. 169.) 

u It musb be borne in mind that the offenco of adultery is complete in a 
single instance of guilty connexion with a married woman. It is the first 
act which constitutes the crime, and though the adulterous intercourse between 
the parties should continue for years there is not a fresh adultery upon every 
repetition of the guilty acts, although all and each of them may furnish evi** 
dence of the adultery itself. The inference which I draw from this view of the 
subject is, that if a husband, having the right to divorce his wife for adultery, 
abandons that right in consideration of a sum of money received from the 
adulterer, he can never afterwards be a petitioner for a divorce on the ground 
of his wife’s criminal intercourse with the same person,” 


It seems to be an equally legitimate inference that a husband, who, 
having a right to institute a prosecution for adultery, doos so, and en¬ 
forces the full penalty of the law against the offender, cannot punish 
him a second time for a renewal of intercourse which inflicts no fresh 
injury upon himself. Of course it would be different if he had condon¬ 
ed the offence, and taken the wife'back again into his society. 


No charge of an offence under s. 467 shall be instituted except by 
the husband ot the woman. (Cr- P. C. s. 177. Act XVIII of 1862, 
s. 44.) And on failure of pi oof that such is the case, the indictment 
shall be quashed, and the person accused shall be discharged. (Ibid, 
s. 46.) As to withdrawal of the charge by the husband, see ante 
p* 163. 


Enticing or tak¬ 
ing detain¬ 

ing with a flfhuinal 
intent a married 


498. "Whoever takes or entices away any woman 
who is, and whom he knows or has 
reason, to believe to be the wife of any 
other man from that man, or from any 
person having the care of heron behalf 
of that man, with intent that she may 
have illicit intercourse with any person, or conceals, or 
detains with that intent any such woman, shall be 
punished with imprisonment of either description for 
a term which may extend to two vears or with fine. 
Or with both. ’ 

of taking away under this section is completed, though 
^^gegs voluntarily away with the man, and even though he 
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If whilst the wife is living with her husband, a man knowingly goes away 
with her, in such a way as to deprive the husband of has control over her, for 
the purpose of illicit intercourse, that is a taking from the husband within 
the meanings of the Section* The wife’s complicity m the transaction is 
no more material on a charge under this section than it is on a charge of 
adultery,’’ (iReg- v . Komarasawmy, 2 Mad. H C. 331.) 

** The word £ enticing 5 implies some blandishment or coaxing. 
Where the man and woman are perfectly agreed, the act of a third 
party who merely accompanies the woman from her husband's house, 
amounts only to an abetment." (Rulings of Mad- H. Ct, for 1864 
on s. 498, See also ante, p, 251,) 

In a more recent case, where the Madras High Court reversed the 
conviction, they said ; (4 Mad. H. Ct. 20,) 

u The words of the Section c conceals or detains 9 may and were we 
think, intended to be applied to the enticing and inducing a wif^to 
withhold or conceal herself from her husband, and assisting her to 
do so, as well as to physical restraint or prevention of her will or action. 
Depriving the husband of Ins proper control over his wife, for the 
purpose of illicit intercourse, is the gist of the offence, just as it is of 
the offence of taking away a wife under the same Section, (vide 2 
Mad. H. C. 331) and a detention occasioning such deprivation may be 
brought about simply by the influence of allurements and blandish¬ 
ments.” 

“Here there is no reasonable evidence to show that the woman had 
not perfect freedom to leave the house, or that auy allurement or per¬ 
suasion was required or used to induce her to remain." 

The taking away must be of a wife who is at the time living under 
the protection of her husband, or of some one acting on his behalf, 
though it is not nepessary that she should be actually residing in the 
same house with such person. Therefore a conviction was maintained 
when the prisoner had eloped with a wife from a house in Calcutta, 
hired for her by her husband, who was absent m Assam. The Court 
said, 

u WVcannot say as the Sessions Judge says, that a wife is always 
the property of her husband, whether he is absent or present j” but 
we think it quite clear that a wife living in her husband's house, *r in 
a house hired by him for her occupation and at his expense, is during 
his temporary absence living under his protection, so as to bring the 
case within the meaning of s. 498, provided^of course that the defend-*, 
ant knew, or had reason to know, that she was the wife of the man 
from whose protection he took her, or on whose behalf the person 
from whom he took her had charge of her, and also provided that he 
took her with the intent specified in the Act. To hold otherwise 
would be to declare the worst cases of seduction not punishable under 
the fenal Code.” (1 R. 0, C. CR. 45.) 

The circumstance that the wife was being lodged or maintained at 
h#r husband’s expense appears fo me quite immaterial, if she was 
l*vh^ f ai,the time under her husband’s control and protection, whether 
he present or absent, and the defendant took her away from that 
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control and protection. Suppose all the money belonged to, the wife, 
this could make tio difference in the crime of seduction. 

Charges under this section are only to be instituted by the husband 
of the woman, or by the person having care of her on behalf of her 
husband. (Cr. P. C. s. 178. Act XY1II of 1862, 45* And see 
s, 46 anU 9 p 343J As to the husband’s power to withdraw the charge, 
see ante, p. 153. 


CHAPTER XXI. 

OF DEFAMATION. 

499, "Whoever by words either spoken or intend- 

Defamation. ed t0 be read > 01 b 7 01 ^ Visible 

representations, makes or publishes 
my imputation concerning any person, intending to 
harm, or knowing or having reason to believe that 
such imputation will harm the reputation of such 
person, is said, except in the cases hereinafter except¬ 
ed, to defame that person. 

Giving a letter to be copied is a publication. (12 Hyde, 274.) 

Explanation 1.—It may amount to defamation to 
impute any thing to a deceased person, if theimputa- 
tion would harm the reputation of that person if liv¬ 
ing, and is intended to be hurtful to the feelings of 
his family or other near relatives. 

In order to bring within the term of this section defamatory matter 
relating to a deceased person, it will be necessary to show, not only 
that the deceased might have complained of it, but also that it was 
written or spoken with the intention of insulting his surviving relation** 
I cdhceive that these words <f intended to be hurtful, &c” must bo 
taken as meaning an express and primUry intention, as distinguished 
from a legal and implied intention. It would be indictable to rake 
up the vices of a dead man for the sake of deliberately wounding his 
family, but no statements, however injurious, would be criminal, if 
made in the course of a bond fide history or biography, whose Subject 
was dead. As Lord Kenyon, C. J. said in the case of R. e. Topham, 
(4 T. ft. 122) , r 

lt Now to say, in general, that the conduct of a dead person eam at no time 
be canvassed 5 to hold that even after ages are passed, the conduct of had 
men cannot be contrasted with the good, would be to exclude'the most us*, 
fcu: part of history, and therefore it must be allowed that such publications 
mgr be made fairly and honestly. But let thiB be done whenever it may* 
a&er the death of the party, if it be done with a male¬ 
volent ^^.TOmory of the deceased, and with a view to 
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injure his posterity, then it is done with a design to break the pease, and 
then it is illegal,” 

It is to be observed that throughout this Chapter the offence of de¬ 
famation depends upon the injury to the individual affected by the ca¬ 
lumny* and not, as in the English law, upon any supposed tendency of 
the act to bring about a breach of the peace, (Report 1837, p. 94.) 

Explanation 2.—It may amount to defamation to 
make an imputation concerning a company or an as¬ 
sociation or collections of persons as such. 

The point referred to in this explanation was much discussed in the 
recent Nil Durpan case in Calcutta, where one of the questions that 
was argued was, whether a libel upon the Indigo Planters was an in¬ 
dictable offence, on account of the indefiniteness of the class libelled,' 
According to English law, libels upon a body of men were indictable, 
where they applied to the entire body, so that any individual of that 
body had a right to consider himself assailed, or where the tendency 
of the libel was to create a breach of the peace by exciting public in¬ 
dignation against a particular class. In the latter case however the 
offence consisted, not in the defamation of the individual, but in the 
seditious results which were likely to be brought about. 

T?or instance, where the libel in its terms only referred to tc An East 
India Director,” and was charged as being a libel on the East India 
Company, the objection wa3 taken that this was not a libel against all 
the directors. The Court held that under the circumstances of the 
case it must be taken to be a reflection upon the whole body, and that 
this was a question of fact to be determined iu the trial. As one of 
the Judges said, 

#(f JU it points oat none in particular, it must reflect upon all, and create a 
distrust of them m the public; and therefore I think the rule ought to be 
made absolute, and it will be for the jury's consideration whether it fleets upon 
all the Company (R. v . Jenour. 7 Mod. 400.) 

The same principle was applied in the case of R. Williams, where 
the libel affected the entire body of Clergy in Durham. (5 B and A. 
595.) But where the libel clearly only related to some of a clas^, and 
there was nothing to show who the persons referred to were, it was 
held that even after verdict the conviction was bad^ The Court said, 
u the writing must descend to particulars and individuals to make it 
a libel \ u (R. v, Orme 3 Salk. 224, 1 Ld. Raym. 486) that is, t*! 
understand the words, the writing must be capable of being applied to 
specific individuals, either as being expressly referred to, or as being 
members of a class the whole of which was stigmatised. (And see Le 
tfanu o* Malcoimson 1 H. L. 637. Eastwood v» Holmes 1T? and E. 
&47«) This would seem to have been the ground of the decision, 
in the Nil Durpan case, There the pamphlet said, I present the 
Indigo Planter’s mirror to the Indigo Planter’s bands. Now let 
egf&y one of them, having observed his face, erase the freckle of the 
sMg of selfishness from his forehead.” Upon these words SixB. 
Peacock io reported to have observed; 
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< c This certainly appears to me to represent to the Indigo Planters, that if 
they look into this paper they Would see a true representation each of him¬ 
self. Is not this a reflect! tm_on a certain class ? Each of them was to look at 
it to find his own picture 

And again the Chief Justice said, 

u It is unnecessary to decide in this case which of the Indigo Planters was 
alluded to in this publication, because every one of them is asked to look 
into the mirror. Any one of them could say—*1 am one of the men alluded 
to, and I have thereby suffered damages which I wish to recover.’ Thou 
comeB the question as to the class itself. Is this Court to be inundated with 
suits from each individual member of that class ? H*b not the class itself 
a right to be protected in a criminal prosecution, to obviate the naceumty 
of each party suing separately ? I therefore think the class has been suffi¬ 
ciently described.*’ (Sup. Court, Calcutta, July 24, 1S61 ) 

Where the particular individuals aimed at in the defamatory writing 
■were not expressed, and could not be ascertained, the publication of 
rthe writing was still indictable, if it had a tendency to create sedition 
or disturbance. In one case the writing stated that a murdor had 
been committed by several Jews, who had recently arrived from Portu¬ 
gal, and who lived near Broad St. in London. It was shown that in 
consequence of this libel several Jews who answered th^ description 
had been assaulted. Here also the objection was taken that no par¬ 
ticular Jews were specified, and that the charge could not be taken as 
pointing to any definite class. The Court said, 

“Admitting an information for libel may be improper, yet the publica¬ 
tion of this paper is deservedly punishable vn an information for misttemean* 
our, and that of the highest kind ; such sort of advertisements neoeasarily 
tending to raise tumults and disorders among the people, and inflame them 
with a universal spirit of barbarity against a whole body of men, as if guilty 
of crimes scarce practicable, and totally in credible.” (2 Swaust. 508 note.) 

The case of R. v. Burdett (4 B. & A. 314) where the indictment 
merely stated that the libel was published of and concerning certain 
troops , was also a case of a seditious libel, and the decision rested on 
the ground that the publication tended to excite disaffection against 
the Government. 

The original draft of the Penal Code contained a clause, (s. 118) 
which rendered punishable the attempt to excite disaffection to the Go¬ 
vernment by either words or writing. This section was referred to by 
the original Commissioners (Report 1837, p. 104) as covering the 
cases just mentioned, where an imputation was not defamatory, but was 
seditious. This section is omitted in the corresponding Chapter of tho 
present Code, (Chap. VI) which lelates to offences against the State, 
and no provision has been inserted in its place. I have reason 
believe that the omission of the clause from the Code was due to an 
oversight, and that legislation is contemplated to supply the defect. 

It seems to me that the effect of Explanation 2 is to leave the law 
just as it has hitherto been laid down by the English authorities. It 
is equally defamation to assail any person, or any Company, association, 
or collection of persons. But in either case, the persona affected must 
be'ascertained or ascertainable. It would be defamation to libel all 
the missionaries, all the doctors, or all the Brahmins of India. But 
I concede that ft'salire would not be indictable, which merely held up 
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to reprobation the supposed misconduct of certain undefined individuals 
of those classes, provided the individuals were not represented* as being 
either coextensive with the entire class, or fair specimens of the » 
entire class. If the imaginary personage is merely put forward as 
a type of some undefined portion of the class, no individual has been 
libelled, nor has any class been libelled. It would be defamatory to 
say that all doctors were quacks, that all missionaries Were immoral, or 
that all Brahmins were dishonest, but a fiction would not be libellous 
because it introduced an ignorant physician, an adulterous chaplain, 
or a scheming sheriatadar. 

Explanation 3.—An imputation in the form of an 
alternative, or expressed ironically, may amount to 
defamation. 

Explanation 4.—No imputation is said to harm’ 
a person’s reputation, unless that imputation directly 
or indirectly, in the estimation of others, lowers the 
moral or * intellectual character of that person, or 
lowers the character of that person in respect of his 
caste or of his calling, or lowers the credit of that 
person, or causes it to be believed that the body of 
that person is in a loathsome state, or in a state ge¬ 
nerally considered as disgraceful. 

Illustrations* 

(а) A says— M Z La an honest man ; he never stole B’s watch ■” in¬ 
tending to cause it to be believed that Z did steal B’s watch. This is 
defamation, unless it fall within one of the exceptions. 

(б) A is asked who stole B’s watch. A points to Z, intending to 
cause ib to be believed that Z stole B’s watch. This is defamation, 
unless it fall within one of the exceptions. 

(c) A draws a picture of Z running away with B’s watch intending 
it to bo believed that Z stole B’s watch. This is defamation, unless it 
fall within one of the exceptions. 

This section is a tremendous advance upon the English Criminal 
Law. Under the latter system, mere words, not reduced to writing, 
will not support an indictment, unless they tend to produce some pub* 
lie injury, as by being seditious, or grossly immoral j or by being 
uttered to a Magistrate in the execution of his duty, which brings the 
administration of justice into contempt ; or by being spoken as a 
challenge to fight a duel, which leads to a breach of the peace. 
(Arch. 746.) The law in respect to written defamation was stricter, 
though hardly even so strict as the present section, and yet the prac¬ 
tical enforcing of it has been found to be wholly impossible. Even at 
civil law, oral defamation was not actionable, unless it charged the 
plaintiff with an offence punishable at law, or imputed to him some 
contagious disorder which would exclude him from Society, or ascribed 
fo him misconduct or incapacity in his trade or profession, or unless 
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some special damage could be shown to have arisen from it. (Broom. 
Com. 7C2.) Under the present Code, however any random dinner- 
table sarcasm may be treasured up and made the subject of an indict¬ 
ment. It is obvious too what fatal facility for malicious charges such 
a law as this will produce. It will only be necessary to get one or 
two witnesses to swear to tbe use of a disparaging remark. Contra¬ 
diction will be impossible, corroboration will be unnecessary, and ns 
the charge implies nothing morally degrading, the shield of character, 
which in so many cases i3 the best protection against false accusations, 
will be worthless. It is not too much to say that if tbe law of defa¬ 
mation as laid down in this Code were to be carried out, the whole 
population of India would appear monthly at the dock. 

- The languages of s. 499, which speaks of words spoken or intended 
to be read, and of making or publishing an imputation, would seem at 
„ first to imply that an imputation not actually divulged might be indict¬ 
able, so that the mere finding of a letter in a man’s desk might make 
him criminally liable. This however is not in my opinion the mean¬ 
ing of the clause. The definition contemplates two classes of people, 
those who produce slander, and those who promulgate the slander of 
others. But in neither case is there any slander at all, till £he defamatory 
'words have been communicated to some one else, or at all events 
placed in course of communication, so as to be beyond the control of 
the them. Hence the mere writing of a libel is no of¬ 

fence/lor it may never be known to any one but the writer, and till it 
is known, it is no more an imputation against any person than it was 
while the thoughts remained m his own breast. But the mere deliver¬ 
ing over, or parting wiih the libel, with the intent to scandalise another, 
is such an uttering or publishing of the defamatory matter as makes 
the offence complete. Accordingly the fact of posting a letter amounts 
to a publishing, and it makes no difference whether the letter was open 
or sealed. (Reg v. Burdett, 4 B. 8c A. 143, 144.) Giving a letter to 
be copied is a publication. [2 Hyde 274.) Sending a libel to a mai^s 
wife is a sufficient publication, (Weuman v . Ashe 22 LJ. CP. 190. 13 
CB. 836.) but it is not so where the libel is only sent to the party him¬ 
self. (Phillips v, Jansen. 2 Esp. 624.) 

The act must be done with the intention to harm, or the knowledge 
that t arra would follow. No evidence will be required upon this point, 
where the words aie themselves defamatory. As Holroyd, J. remark¬ 
ed, in the case of Reg. v . Harvey, (2 B. & C. 267,) 

« If the matter published was in itself mischievous to the public, the very 
act of publishing is primd facie evidence to show that it was done At aloanimo, 
for w hen a publication having such an injurious tendency is proved* it is 
intended to have been done with a malicious intention, because the principle 
of law is, that a party must always betaken to intend those things and those 
effects which naturally grow out of the act done. If, therefore, the effects 
naturally flowing from the act of publishing the libellous matter in this case 
were mischievous to the public, it follows, that the Judge was bound to tell 
the jury that malice was, by law, to be inferred; and that having been proved, 
, which, according to tbe principles of law, made inference of malice necessary, 
the onus of rebutting that inference was cast upon the defendant.** 

Malice, however, may be disproved by the defendant. He may show 
that the words do not in fairness bear the moaning put upon them; 
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or that they are explained, and cleared from their invidious construe- 
tion by some other part of the same writing. And for this purpose, 
and conversely, for the purpose of showing malice, the whole of the do¬ 
cument, whatever it may be, must be read together. (Arch. 667.) 

First Exception .—It is not defamation to impute 
any thing -which is true concerning 
an^'trJtb 0 which an y P ers ? n ; if it be for the public good 

the public good that the imputation should be made or 
OT q puWuhed. made published. Whether or not it is for 
the public good is a question of fact. 

The truth of an accusation will not always be in itself a sufficient 
defence. Private life ought to be sacred, and where no advantage is to 
be derived from publishing abroad the vices of another, the fact that., 
those vices exist will not justify the act. But there arB certain cases 
in which a man’s private sms are a matter of public concern. It would 
be lawful to publish the infidel opinions of a clergyman, though not of a 
physician; t£e adulterous practices of a physician, though not of a 
barrister. These are matters in which the private vice becomes mate¬ 
rial, a9 affecting the discharge of a public duty. (See Kelly v. Tinling. 

1 LR. QB. 699.) This section however is wholly unnecessary, since 
it is included in the Ninth Exception. Every case protected under 
Ihe Eirst will also be protected under the Ninth Exception, but not 
vice vend, since under the former clause the truth of the imputation 
must be established, which is not necessary under the latter. 

Second Exception —Itisnot defamation to express 

Pubiio conduct in good faith any opinion whatever i 
of public servants, respecting the conduct of a public ' 
servant in the discharge of his public functions, or 
respectinghis character, so faras his character appears 
in that conduct, and no further. 

Here again the law as laid down by the Code differs from the Eng¬ 
lish criminal law, though, on this occasion, on the side of lenity. By- 
English law, you might criticise th^iacts of a public servant, but you 
might not disparage his character; you might say that particular 
couduct was unwise, impolitic, or illegal; but you might not say that 
the official behaved corruptly, maliciously, or treasonably, (See Bex* 

Lambert, cited 1 Russ. 337.) 

Under the present Code, however, any language which rested upon 
inferences drawn from public acts would be privileged. 

The words “ in good faith” are defined by a. 52, (ante, p. 27) as 
involving due care and attention. 

As to the burthen of proof, in cases where an imputation is justified 
on the ground that it was made in good faith, the following remarks 
of the original Commissioners may be cited with advantage. 

u Whether an imputation be or be not made in good faith is a question for 
the Courts of law* The burthen of the ptoof will he sometimes on the person 
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pecting the character of such person, as far as liis 
character appears in that conduct, and no further. 

Illustration** 

(a) A says—" I think Z’s evidence on that trial is so contradictory 
that he must be stupid or dishonest.” A is within Urn exception if 
he says this in good faith ; inasmuch as the opinion which he ex¬ 
presses respects Z’s character as it appears in Z’a conduct as a witness, 
and no further. 

(£) But if A says—" I do not believe what Z asserted at that trial, 
because I know him to be a man without veracity ■” —A is uot within 
this exception, inasmuch as the opinion which he expresses of Z’s 
character, is an opinion not founded on Z’s conduct as a witness. 

This section appears principally to aim at opinions expressed upon 
a case after its decision. The privilege of parties, counsel and wit- 
'nesses iu judicial proceedings will probably come under the ninth 
exception. 

Sixth Exception ,—It is not defamation to express 
in good faith any opinion jespecting 
p^formancel^ 11 ^ 10 the merits of any performance which 
its author has submitted to the judg¬ 
ment of the public, or respecting the character of the 
author so far as his character appears in such per¬ 
formance, and no further. 

Explanation .—A performance may be submitted 
to the judgment of the public expressly or by acts 
on the part of the author which imply such submis¬ 
sion to the judgment of the public. 


Illustrations . 


(a) A person who publishes a book, submits that book to the judg¬ 
ment of the public. 

(5} A person who makes a speech in public, submits that speech to 
the judgment of the public. 

(c) *An actor or singer who appears oti a public stage, submits his 
acting or singing to the judgment of the public. 


(tf) A says of a hook published by Z—" Z’s book is foolish, Z must 
baa weak man, Z’s book is indecent, Z must be a maw of impure mind.* 
A is within this exception, if he says this in good faith, inasmuch as 
the opinion which he expresses of Z reap sets Z’s character only so far 
as it appears in Z’s book, and no further. 


(e) But if A says—« I am not surprised that Z’s bookiafooliah and 
decent, for he is a weak man and a libertine,” A is not within this 
Jiion, inasmuch as the opinion which he express of character 
I option not founded on Z’s book, 

!rt tvnkliA AaiwA aw . 



DEFAMATION 


353 


was much discussed lately in the case of Campbell v, Spoiliswood (32 
hi* Q,B. 185.B. 8c S. 769,) There the plaintiff, who was the 
proprietor and editor of a religious pnper called the British Ensign, 
had published a series of letters in which he strongly advocated the 
conversion of the Chinese, and as a means towards that end called upon 
the public to purchase 100,000 copies of the British Ensign. He 
also from time to time referred by name to persons who supported his 
paper, one of them in particular being: a subscriber to the startling 
extent of 5,000 copies. The alleged libel was continued in an arti¬ 
cle in the Saturday Review, which embodied two distinct insinuations, 
first, that the subscription list was fictitious, and fabricated for the 
purpose of decoying genuine subscribers. Secondly, that the plaintiff 
Was putting' foiward religious aims and motives, solely for the pur¬ 
pose of selling his paper and filling his own pockets. The jury found 
a special verdict, that both insinuations were untrue, but * 4 that the 
writer of the article did believe the imputations in it to he well - 
founded.” 

Upon a motion to set aside the verdict, it was held; first, that a 
writer in a public periodical has no other tight than that of any other 
person of fffeely discussing the public acts or writings of another, 
Secondly, that although criticism of this sort is a man’s right, it is not 
his duty, in the sense in which it is a duty to speak unreservedly in 
giving a character to a servant, or in bringing the conduct of a subordi¬ 
nate to the notice of his official superior, and therefore that such 
•criticism is not cc a privileged communication.” Therefore, thirdly, that 
where the statements are in their nature defamatory, malice in law will 
be assumed, and that whatever the intention or belief of the writer may 
have been, the only defence is to prove that the imputations are true. 
Had this article been made the subject of,an indictment under tlie 
Renal Code, I imagine that the seepnd imputation might have been 
justified under the Siith Exception, if the jury were of opinion that the 
letters commented on were fairly susceptible of the inference drawn 
from them by the reviewer; but that no such justification could have 
been advanced for the first imputation, since nothing in the letteis 
themselves could properly support the asseition that the alleged 
subscribers were mythical persons. 

Seventh Exception —It is not defamation in a^per^ 
son having over another any authority, 
either conferred, by law, or arising t 
out of a lawful contract made with’ 
that other, to pass in good faith any 
censure on the conduct of that other 
in matters to which such lawful authority relates. 

Illustrations* 

A Judge censuring in good faith the conduct of' a witness, or of an 
officer of the Court, a head of a department censuring jn good faith 
those who are under his orders ; a parent censuring in good faith a 
ofcild In thti presence of other children > a schoolmaster, whose autho- 


Censure passed 
Sn good faith by a 
person having law*, 
ful authority over 
another. 
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rity is derived from a ’parent, censuring in good faith a pupil in the 
presence of other pupils ; a master censuring a servant m good faith 
for remissness in service ; a banker censuring in good faith the cashier 
of his bank for the conduct of such cashier as such cashier—are with- 
in this exception. 


Eighth Exception —It is not defamation to prefer 
in good faith an accusation against any 
lemdiugoodfaitk person to any of those who have law- 
toa duly autho- ful authority over that person, with 
rued p.rson. respect to the subject-matter of ac¬ 
cusation. 


Illustration. 


If A in good faith accuses Z before a Magistrate; if A in good faith 
complains of the conduct of Z, a servant, to Z’s master; if A in good 
faith complains of the conduct of Z, a child, to Z’s father—A is with¬ 
in this exception. 

Communications of this sort have been held to be privileged, even 
though the person add) eased was not the official superior «f the party 
complained of, and had not the power to remove him, provided he 
was a person whose official position made it his duty to enquire inte 
the alleged misconduct. (Harrison v Bush. 25 LJ. QB. 29, overruling 
in this respect Blagg v. Sturt. 10 Q,. B. 899.) 

Where also a privileged communication has been made, in conse¬ 
quence of which an enquiry takes place, every thing that is said or 
written iondfide and relevant to the enquiry, and in furtherance of 
it is equally privileged, (Beatson v. Skene 29 LJ. Ex. 430. 5 H 
& N. 838.) 

Ninth Exception .—It isr not defamation to make an 
imputation on the character of an- 
ingJod’faathby 1 * other, provided that the imputation be 
person tor the pro- made in good faith for the protection 
tection o a m- 0 £ ^ j nterest 0 f flj_ e person making 

it, or of any other person, or for the 
public good. 

Illustrations. 

(a) A, a shopkeeper, says to B, who manages his business — u Sell 
nothing to Z unless he pays you ready money,for I have no opinion of 
his honesty” A is withm the exception, if he has made' this imputar 
tioa on Z in good faith for the protection of his own interest* 

(£) A* & Magistrate, in making a report to his superior officer,caste 
ah imputation on the character of Z, Here, if the imputation is made 
Wj£ood faith and for the public good, A is within the exception* 

this head will come the privilege of Counsel, to whom the 
g^pl^katitftde is allowed in the conduct of a cause. As Holroyd* J« 
against Sir James Scarlett; 
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“No action is-maintainable against the party, nor consequently against 
the Counsel, who is in a similar situation, for words spoken m a course of 
justice. If they be fair comments upon the evidence, and he relevant to 
the matter in issue, then unless express malice be shown, the occasion jus-* 
tides them. If, however, it be proved that they were not spoken bondfide t 
or oxpress malice be shown, then they maybe actionable. At least cur 
judgment m the present case does not decide, that they would not be an/* 
(Hodgson v. Scarlett, 1 B & A. 246.) 

An attorney acting as a counsel is similarly privileged, [Mackay t*. 
Pord, 29 LJ. Ex. 404. 5 H & N. 792,) and a vakeel in the Mofussil 
would come under the same rule. 

Nor can any words, however defamatory and libellous in themselves 
be made the ground of an indictment by English law, when used in an 
affidavit made in any judicial proceeding, or in a defence made by a 
party to suit. (Henderson v. Broomhead, 28 LJ. Ex. 3BO. 4 H, & 
N. 569. 1 B. & A. 249, 244.) 

The privilege of witnesses at a trial is even stronger, because they 
otrly speak in reply to questions put to them, which, they cannot re¬ 
fuse to answer, and since then is an express remedy by indictmeut 
for perjury^if they say any thing which they know to be untrue. 
Hence it has been held in England that even an action for damages will 
not lie against a witness for any thing he said m his evidence, even 
though the statement be false and defamatory, and uttered maliciously, 
and without reasonable and probable cause for believing it to he true, 
and though the plaintiff has suffered damage in consequence of it. One 
result, as Jervis, C. J. pointed out, 

“ Would be this, that m a civil suit you would be trying a witness for 
perjury ou the evidence of one witness, which, you cannot do in criminal 
proceeding without the evidence of two.” (Bevis. v* Smith. 25 LJ. CP. 

And so it was held with regard to language used by a Corona^ in 
addressing a jury, (Thomas v> Chirton 31 U. QB. 139, 2 B 
S. 475.) and by a county Court Judge, while trying a case, (Scott 11 
v ; Btansfield, 3 LB. Ex. 220,) 

But the insertion of the words u in good faith” makes the ruls more 
stringent under the Penal Code. Accordingly it has been held in- 
Bengal that a charge will lie against a person for defamatory expres¬ 
sions used by him against his prosecutor, while he was a defendant 
in a criminal case, when those expressions were not used«wit^ u due 
care and attention ” (5 R. J. & P. 42.) 

It is singular that the right to publish with impunity a report of 
a Parliamentary debate,, which contains matter defamatory an 
individual, should not have been established till qpite recently. It 
has now however been settled, that such a right does exist, on the 
sapae ground as that which justifies the publication of proceedings- 
in a Court of Justice, viz., the advantage of publicity to the, community 
at large* (Wason v* Walter, 4 LR. Q.B. 73.) 

Tenth Exception .—It is not defamation to convey 
a caution, in good faith, to one person. 
OSSSSt against another, provided that suck 
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person to whom it caution be intended for the good of 
the^ubhfgoo^ the person to •whom it is conveyed, or 
of some person in whom that person ia 
interested, or for the public good. 

There are many occasions in private life, in which it is absolutely 
necessary to give one*s opinion freely of others, in a manner winch 
may be very injurious to them. As Loid Ellenborough, 0. ,T, said* 
in a case which has already been frequently referred to. (Hodgson n. 
Scarlett.) 

t( The law privileges many communications, which otherwise might ho 
considered as calumnious,, and become the subject of enaction. In the 
case of master and servant, the convenience of mankind requires that what 
5s said in fair communication between man and man, upon the subject n£ 
character, should be privileged, if made bond jtde f and without malice. If> 
e however, the party giving thB character, knows what he says to be untrue* 
that may deprive him of the protection whioh the law throws around such 
communications.’’ (IB & A- 24 D.) 

And so the rule has been very recently laid down," that if the circum¬ 
stances bring the Judge to the opinion that the comrmpaication was, 
mfrde in the discharge of a moral or social duty, or on the ground of an 
interest in the party making it with a corresponding interest in tUo 
j>arty receiving it, and that the words which passed were delivered its 
the lionest belief that the party was performing his duty in making the- 
communication, the Judge is to say that the action fails/ 1 (per Erie, 
Ch J. Whitely v. Adams. 33 L. J. C. P. 89, 941. 15 OB. NS. 392. 
Cowles v . Potts. 34 LJ. QB. 247. Lawless v. Anglo-Egyptian Co. 
4LR. QB. 2S2J 

And so 

41 Words spoken bond fide> by way of moral advice, are privileged; ub if A 
man write to a father, advising him to have better regard to hia children, 
and using soandalous words, it is only reformatory, and shall not bo intend¬ 
ed to be a libel. But if, iu such a case, the publication should be In a 
newspaper, though the pretence should be reformation, it would be libellous.’* 
*{Roscoe 438, Somervill Hawkins 23 LJ. CP. 181. 13 CB. 583.) 
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ed to a recital of facta, was held to have lost that privilege* inasmuch 
as it contained expressions about the plaintiff being a raving madman, 
and other expressions which were in the opinion of the Court exesssite. 
(Fryer ». KinnerBley, S3 LJ. CP. 96. 15 CB NS. 422.) In England, 
where the occasion Justifies imputations^ which are themselves defama¬ 
tory, the use of language more violent than is necessary is evidence of 
malice, but not conclusive, and if malice is in fact negatived, the privi¬ 
lege is not taken away. (Cowles v . Potts. 34 LJ. QB. 247. 250. 
Spill v. Maule. 4 LB, Ex. ) But under the Penel Code such 
expressions would lose their privilege, if used without that u due care 
and attention” which is essential to “ good faith.” (See ante , p, 355.) 

500. "Whoever defames another shall be punished 
with simple imprisonment for a term 
deformation*'which may extend to two years, or 
with fine or with both. 


501. Whoever prints or engraves any matter, 

. knowing or having good reason to. 

graving matter believe that such matter is defamatory 
* nowa tD be de ~ of any person, shall he punished with 
atn.Dory. simple imprisonment for a term which 

may extend to two years, or with fine, or with both. 

502. Whoever sells or offers for sale any printed 

Sale of rintedor or engraved substance containing da^ 
engr&vsdsubstance famatory matter, knowing that it con- 
conteimng defa. tains such matter, shall be punished 
with simple imprisonment for a term 
which may extend to two years, or with fine, or- 
with both. 


CHAPTER XXIL 

OF CRIMINAL INTIMIDATION, INSULT, 
AND ANNOYANCE.- 

503, Whoever threatens another with any injury 
to his person, reputation, or property,. 
fl .9 r ‘“ uaal or to the person or reputation of any 

one in whom that person is interested, 
with intent to cause alarm to that person, or to cause, 
that person to do any act which he is not legally 
bjQpnd to do, or to omit to do any act which that 
figsan is legally entitled to do, as the means of 
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avoiding the execution of such threat, commits cri¬ 
minal intimidation. 

The word injury is defined by s. 44 {auk,' p. 26) as denoting any 
harm, illegally caused to another. Therefore, .it will not be an offence 
to threaten another with an notion or indictment, which might lawfully 
he preferred against him. Though if he obtained money by the threat, 
it would apparently be punishable under s. 38&, and a. SI3. 

The .threat need not be directly addressed to the party whom it is 
intended to influence. It is sufficient although it ia addressed to 
others, if it is intended to reach the ears of the party threatened, and 
is used, with any of the intentions stated in the section. (Rulings of 
Mad. H. C. of 1885, on s. 5 06.) 

Explanation. —A threat to injure the reputation. 
’ of any deceased person, in whom the person threat¬ 
ened is interested, is within this Section. 

Illustration . 

A, for the purpose of inducing B to desist from prosecuting a civil 
suit, threatens to bum B’s house. A is guilty of criminal intimidation. 

504. Whoever intentionally insults, and thereby 

Intentional inanit provocation to any person, in¬ 

wall intent to pro- tending or knowing it to be likely that 
pe^e. abraa ^ h ° f tha suc h provocation will cause him to 
break the public peace, or to commit 
any other offence, shall be punished with imprison¬ 
ment of either description for a term which may ex¬ 
tend to two years, or with fine, or with both. 

505. Whoever circulates or publishes any state¬ 

ment, rumour, or report which he 
reporb Ul witb. 8 intenfc knows to be false, with intent to cause 
to cause mutiny or any officer, soldier, or sailor in the- 
the sSVo 8amat Army or Navy of the Queen to muti¬ 
ny, orwithintent to cause fear oralann. 
to the public, and thereby to induce any person to 
commit an offence against the State or against.the- 
public tranquillity, shall be punished with imprison¬ 
ment of either description for a term which may ex¬ 
tend to two years, or with fine, or with both. 

,506. Whoever commits the offence of criminal 
for intimidation shall he punished with im- 
liniimicia- prisonment of either description for a 
term which may extend to two years, 
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©r with fine, or with both ; and if the threat be ( to 
cause death or grievous hurt, or to cause the destruc- 

If threat he to tion of any property by fire, or to cause 
cause death or an offence punishable with death or 
grievous hurt,&e. transportation, or with imprisonment 
for a term which may extend to seven years, or to 
impute unchastity to a woman, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, or with fine, or with 
both. 

507. "Whoever commits the offence of criminal 

. .... . intimidation by an anonymous commu- 

-da+iion by an an&- mcation, or having taken precautionto 
cation 18 conceal thename or abode ofthe person 

from whom the threat comes, shall be 
punished with imprisonment of either description for 
a term which may extend to two years, in addition to 
the punishment provided for the offence by the last 
preceding Section. 

508. Whoever voluntarily causes or attempts to 

Act caused by cau . se aia y Person to do any thing 
inducing aperson which that person is not legally bound 

wUUterendewd to do, or omit to do any thing which 
ancbjcct of the he is legally entitled to do, by inducing 
divme displeasure. 0r ^tempting to induce that person 

to believe that he or any person in whom he is in¬ 
terested will become or will be rendered, by some act 
ofthe offender, an object of divine displeasure if he 
does not do the thing which it is the object of the 
offender to cause him to do, or if he does the thing 
which it is the object of the offender to cause him to 
omit, shall be punished with imprisonment of either 
description for a term which may extend to one year, 
or with fine, or with both. 

Illustrations. 

(а) A sits dhuma at Z’s door with the intention of causing it to be 
believed that by so sitting he renders Z an object of divine displea¬ 
sure. A has committed the offence defined in this Section. 

(б) A threatens Z that unless Z performs a certain act, A will hill 
m*» of A’s own children, under such circumstances thaf the killing 
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'would be believed to render Z an object of divine displeasure, A has 
•committed the offence defined in this Section. 

The words “ by some act of the offender** must be read with the 
verb “ become, 91 as well as with the verb <r be rendered ;** otherwise 
the eloquence of a preacher who draws a double contribution at a 
charity sermon, by exciting the spiritual fears of his congregation, 
would be criminal It would be criminal for a clergyman to curse 
an offender from the altar, as used occasionally to be done in Ireland, 
within my memory. 

509. Whoever, intending to insult the modesty 
of any woman, utters any word, makes 
bS £&toSS any sound or gesture, or exhibits any 
the modesty ol a object, intending that such word or 
woman, sound shall be heard, or that sucK 

gesture or object shall be seen by such woman, or in* 
trades upon the privacy of such woman, shall be 
punished with simple imprisonment for a term which 
snay extend to one year, or with fine, or with both. 

This section assumes the modesty of the woman, and an intention 
to insult it, therefore no offence will have been committed where the 
woman is of a profession or character which negatives the existence of 
scrupulousness. Nor I conceive would there be any offence, even 
though the woman were virtuous, if under the circumstances of the 
case the man bon&jide and reasonably believed that Ins advances would 
be well received, and would lead to ulterior results. For in such a 
case his intention would, be not to insult, but to solicit or excite. It 
is obvious too that each case must be judged of according to the degree 
of intimacy, and the rank of life of the parties- That which would be 
an insult to the modesty of a lady might be none in the case of her 


What is an “intrusion upon the privacy of a woman?" Tn the 
case of a Mahometan, or a Hindu female of rank, probably any chamber 
in which she is may be considered a place of privacy. With the Euro¬ 
pean this ^puld not be so, unless in toouis to which males have no im¬ 
plied right of admission. But where the only overt act consists in 
such an intrusion, how is the intention to insult her modesty to be 
evidenced, or may it be assumed ? I fancy it may be assumed where 
the intrusion is so unlawful, and takes place under such circumstances 
that no other intention is fairly conceivable \ as for instance* if a mtn 
were to gain admission to a lady’s sleeping apartment, under eajrottm- 
Stances which negatived an intention to steal. In other oases the 
SajN&tbn would have to be proved by in dependant facts, as for Instance* 
^ocmduct while there. 

kiMhoemt ,, in a -state appears 
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Misconduot in * n &&y public place, or in any place 
pnbiia by a drunk- -which it is a trespass in him to enter, 
«a psisun. and there conducts himself in such a 

manner as to cause annoyance to any person, shall 
be punished with simple imprisonment for a term 
which may extend to twenty-four hours, or with fine 
which may extend to ten Rupees, or with both. 


CHAPTER XXIII. 

OF ATTEMPTS TO COMMIT OFFENCES. 

511. Whoever attempts to commit an offence.. 
Punishment for punishable by this Code with trans/ 
attempting to com- portation or impris onment, or to cause 
abie°wiSitia»spOTt- such an offence to be committed, and 
ment * impnson ~ iu such attempt does any act towards 
en ' the commission of the offence, shall, 

where no express provision is made by this Code 
for the punishment of such attempt, be punished 
with transportation or imprisonment of any descrip¬ 
tion provided for the offence, for a term of trans¬ 
portation or imprisonment which may extend to one- 
half of the longest term provided for that offence, or 
with such fine as is provided for the offence, or with 
both. 

Illustrations , 

(ot) A makes an attempt to sjb&alsoms jewels by breaking open a box, 
and finds after so opening the box that there is no jewel m id. He has 
done an act towards the commission of theft, and therefore is guilty 
under this Section. 

(5) A makes an attemept to pick the pocket of Z by thrusting bis 
hand into Z*s pocket. A fails in the attempt in consequence of Z*s 
haying nothing in. his pocket; A is guilty under this Section. 

Prior to the completion of a crime three stages may be passed 
through. First, an intention to commit th & crime may be conceived. 
Secondly, preparation may be made for its committal. Thirdly, an 
. attempt may be made to commit it. Of these three stages, the mere 
forming of the intention is not punishable under the Penal Code. 

* Nor is the preparation for an offence indictable. 4t Between the 
.preparation for the attempt and the attempt itself, there is a wide 
difference. The preparation consists in devising or arranging the 
or xaeasures necessary for the commission of the offence; the 
* ■ 46 
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attempt is the direct movement towards the commission after the pre¬ 
parations are made. To illustrate: a party may purchase and load a 
gun, with the declared intention to shoot his neighbour; but until 
some movement is made to use the weapon upon i he person of his in¬ 
tended victim, there is only preparation and not an attempt/* Ac¬ 
cordingly in the case which gave ) ise to the above remarks, it was 
held, that declarations of an intent to contract an incestuous marriage, 
followed by elopement for the avowed purpose, and sending for a 
Magistrate to perform the ceremony, did not amount to an attempt to 
contract the marriage. That there could be no atrempt until the par¬ 
ties stood before the Magistrate about to begin the ceremony. (Peo¬ 
ple r. Murray, cited 1 Bishop § 685. n. 3.] See illustrations c and d 
to s, 307. 

The real difficulty arises in determining where a given act, or set of 
acts, passes from a preparation into an indictable attempt. Possibly 
there is greater difficulty in framing beforehand a definition which 
should apply correctly to any particular case, than in deciding correct¬ 
ly upon the case when it occurs. In America the rule has been laid 
down , tc that the attempt can only be manifested by acts which would 
end in the consummation of the offence, but for the intervention of 
ciicumstances independent of the will of the party/* 

So, where the servant of a contractor who was sent to deliver meat 
put a false weight into the scale, with the intention of appropriating 
the difference, but was detected in the act, it was held that he was 
Tightly convicted of an attempt to steal. Erie, C. J. said, “ It is said 
however that the evidence here does not show any such proximate 
overt act as is sufficient to support the conviction for an attempt to 
steal the meat. Iu my opinion there were several overt acts, which 
brought the attempt close to completion. These weie the preparation 
of the false weight, the placing it m the scale, and the keeping back 
the surplus meat. It is almost the same as if the prisoner had been 
sent with two aitides, and had delivered one of them as if it bad been 
two. To complete the crime of larceny, there only needed one thing, the 
beginning to move away with the property.” 

Blackburn, J. said, • 

I am of the same opinion. There is, no doubt, a difference between 
the preparation antecedent to an offence, and the actual attempt. But 
if the actual transaction has commenced, which would have ended in 
the mime if not interrupted, there is clearly an attempt to commit thS 
crime. Then, applying that principle to this case, it is clear that the 
transaction which would have ended in the crime of larceny had com¬ 
menced here/* [Beg, v. Cheeseman. Leigh and Cave. 140- 146). 

A yery curious question arises in cases where the completion of the 
erirae has all along been physically impossible. Here a conflict of lawa 
exists. In England it has been ruled that a conviction for an attempt 
Ik) steal from the person, or in a dwelling house was bad, when in fact 
Was nothing which could have been stolen, in the pocket into 
band was thrust, or in the house which was entered. (Beg* 
and P* 471. Beg. v. McPherson. 1 Bears. & JB. id?- 
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Beg.u. Johnson 34 LJ. MC. 24.) In the two forme* cases, no doubt, 
the indictment stated that the goods actually were iu the place where 
the attempt to steal was made, and in Beg. v. McPherson certain 
specific goods were named. Hence the prisoner would have been con¬ 
victed of doing something diffeient from what he was charged with* 
Had all mention of specific goods been omitted, as it might have been, 
(Reg. s, Johnson. Lrigli & U. 489) it is possible that a diffeient 
decision might have been arrived at. Still the language used seems to 
lay down tbe wide principle, that the crime which was attempted must 
have been possible. Cockburn, C. J. said 

u The word attempt clearly conveys with it the idea, that if the 
attempt had succeeded the offence charged would have been committed, 
and therefore the piisonei might have been convicted if the things 
mentioned in the indictment, or any of them had been there; but 
attempting to commit a felony is clearly distinguishable fiom intend¬ 
ing to commit it. An attempt must be to do that which if success¬ 
ful, would amount to the felony chaiged; but here the attempt never 
could have succeeded, as the things which the indictment charges 
the prisoner with stealing had been already removed. The jury have 
found him guilty of attempting to steal the goods of the piosecutor, 
but not the goods specified in the indictment. (1 D & B. 202.) And 
again he said in the later case, (L & 0. 474.) 

€l There must be an attempt which, if successful, constitutes tbe full 
offence. Suppose a man were to go into a house without breaking and 
entering it, with intent to steal, and were to find the house empty, 
could he be convicted ?” 

On the oLher hand it has been ruled in America (1 Bishop § 675, 
676) that a man may be convicted of attempting to steal by thrustmg 
his hand into an empty pocket, and the illustrations to s, 6Q are 
authoritative rulings that th^ Code is to be interpreted in the same 
way. (See too Beg v . Cassidy. 4 Bomb. H. C. Cr. 17, ante , p. 227.) 
As Mr* Bishop says, 11 Bishop § 682.) 

* 

“The doctrine on principle is, that if, in matter of fad, some cir¬ 
cumstance attends tbe particular instance, unknown to the offender, 
which circumstance is only special to the instance, and not ordinarily 
attending similar cases, the failure of the otfeudei to do the thing 
intended,-through the inteivention of this cn cum stance, pievents not 
his act from bung indictable. It is then an attempt; precisely as, the 
circumstance not intervening, it would have been an executed sub-i 
stuntive crime. Therefore also if the attempt consists iu discharge^ 
a ball from a gun into a dwelling house believed to be inhabited, wife: 
in truth no person is in the house; or inflicting a wound on a man: 
who, unknown to the aggressor, is encased in urmour $ or sending 
a challenge to one whose principles will not^pennit him to fight • or in 
administering poison to one who has already an antidote In his stomach ~ 
or in doing auy other thing which fails by r$tson of some such easily 
obstacles intervening,—the attempt is complete: since there is create* 
tine Apparent insecurity against which the criminal law protects tt 

r'’——r* 
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But what are we to aay to the case put by Bramwell, B. (1 D & B. 
201) f< suppose a man believing a block of wood to be a man who was 
his deadly enemy, struck it a blow intending to murder* could he be 
convicted of attempting to murder the man he took it to be?” 

I imagine that the answer to the question would depend entirely 
upon the circumstances of the case. If a person were to enter a 
man’s house by night, intending to murder him* and were to fire at 
what he supposed to be his enemy, though it turned out to be only 
his coat* it seems to me that tlie person firing would be most justly 
convicted. But if a man in a jungle, seeing something move, which 
he supposes to be his enemy, fires at it, and it turns out that there is 
no human being near ; then I conceive that he could not bo in¬ 
dicted for an attempt to murder. In the former case, every circum¬ 
stance necessary for the commission of the crime is present* except one, 
of whose absence the paity is ignorant. In the latter case no 
single circumstance is present. The person has the intention to com¬ 
mit a crime, but his act does not in any degree lead towards the com¬ 
mission of it* or even in that direction. 

It must be admitted, however, that cases may be^imagined in 
which the distinction would be narrow, and almost evanescent. It may 
be more rigorous logic to hold that an attempt has only taken place, 
where the act done towards the commission of the crime would, if con¬ 
tinued, have terminated in the complete offence. But the view taken 
by the American and Continental jurists, (1 Bishop § 663) and by the 
authors of the Penal Code, is more conducive to public safety. 

From the foregoing remarks it will appear that, to constitute an 
attempt, there must be an intention to commit a particular crime, a 
commencement of the commission, and an act done towards the com¬ 
mission. Sometimes the act done may be innocent, except for the 
intention; as for instance, putting money into a man's pocket, in 
order to charge him with theft. (1 Bishop § 685.) Sometimes it 
may be criminal, as for instance an attempt to rob, commenced by an 
assault. But in either case, if the act is to be aggravated by the 
particular intent assigned, that intent must be proved, as being the 
essence of the offence, and though it may be presumed from the 
surrounding circumstances, it cannot be assumed. For instance, if a 
man is found in a house at midnight, it might under one set of cir¬ 
cumstances be the fair presumption that he came to steal; under 
another set, that he came to commit adultery; under a third set of 
circumstances, no presumption of any criminal intent might atfiSe. 
Where a particular intent is charged, as constituting an attempt r to 
commie a specific crime, it is not necessary that there should be any 
evidence of the intent besides the circumstances connected, with the 
abortive act itself. But, unless those circumstances* coupled wfttfc the 
other evidence, (if any) establish, not only some criminal intent, but 
the particular criminal intent which has been charged, the prisoner 
must be acquitted. 

v 3$ehce also, the particular intention must last until such an act has 
becardone, as would, by its union with the intention, constitute a 
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orimiual attempt. But as soon as this stage has been reached, the 
criminal attempt is complete* Should the party then abandon the 
prosecution of the offence, from fear, fatigue, repentance, or any.other 
cause, he will still be punishable for the attempt. For instance, if a 
man goes to a place, armed, intending to commit a murder, but when 
he is there does not find his enemy, or having found him, shrinks from 
attacking him, this would not be an attempt. K l D & B. 201.) So, if 
he went to a house with implements of house-breaking, intending to 
commit burglary, but on reaching the door heard cries of distress, and 
broke in to rescue the sufferer, this would neither be house-breaking, 
nor an attempt at it. But if a thief, having entered a house in order 
to steal, finds a dying man inside, and then gives up his criminal ob¬ 
ject, and remains in the house merely to assist him, he would still be 
indictable for an attempt to steal iu a dwelling house. (X Bishop § 
366 664. 692.) And it has been so ruled in America, where, in cases 
of attempt to commit rape, the prisoner had voluntarily desisted before 
consummating bis object. (1 Bishop § 664. n. 6.) 

It has been held in England, that the delivery of poison to an agent, 
vrith directions to him to cause it to be administered to another, under 
such circunflfetances, that (if administered) the agent would have been 
the sole principal felon, was not “an attempt to administer poison” 
within the third section of 1st Viet. c. 85. (Williams case. 1 Den. 
C. C. 39.) In that case the agent had given immediate information 
against the prisoner. Had the case occurred in India, the indictment 
should, I think, have been for abetting, not for an attempt. A per¬ 
son ought only to be indicted under a. 511, where the crime, if com¬ 
pleted, would have been his act, or one for which he would have been 
jointly responsible. 

Where a prisoner has been indicted for committing any offence* the 
Jury may find him not guilty of committing, but guilty of attempting 
to commit the offence under this section. (Act XVIII of 1862, s, 17.) 

An attempt to commit an offence punishable with whipping is not so 
punishable. (2 R. J and P. 272. 3 Bomb. H. C. Cr. 37.) Nor can 
a person who is convicted of an attempt to commit an offence under 
Chapters XII or XVII be subjected to extra-punishment under s. 75 
in consequence of a previous conviction under these chapters. This 
only applies to cases where both convictions have been punishable 
under those chapters. (Reg v . Moonesawray, per Bittleston, ? 1st. 
Had. Sessions 1868.) But on a second conviction for an attempt to 
commit robbery, whipping may be inflicted under cl. 9* s. 4 of Act VI 
of 1864. 
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CRHUtyAL PLEADING. 


1. Indictment*. 

U Form of. 

2. Joinder of Offence*. 

$. Joinder of Defendant*. 


II. Demurrer. 

III. Pleas. 

1. Want of Jurisdiction. 

2. Not Guilty. 

3. Previous Acquittal. 

4. Previous Conviction. 


The object of an indictment is to inform the judge of the offence 
which he has to try, and the prisoner of the charge which he has to 
meet. It is necessary therefore that the indictment should upon its 
face contain such statements as amount to a criminal offence, other¬ 
wise the indictment might be fully proved, and yet no crime be estab¬ 
lished- No necessary ingredient can be supplied by evidence, if it 
lias not been alleged in the indictment, for if such looseness were al¬ 
lowed, the prisoner would be convicted, not upon the facts with which 
he had been charged, but upon something in addition to them. (Arch. 
43. Beg. v. Richmond, 1 C- & IC. 240 ) Accordingly in a case 
before the Supieme Court, where the prisoners were indicted under 
9 Geo. IV. c- 74. s, 69, which makes it an offence to decoy 
children from their parents by foice or fraud, and the indictment 
contained no allegation that either fores or fraud had been employed, 
it was held that no conviction could be had, (Beg. v « Habeeb Sab, 
2nd Madras Sessions I860.) ’A further reason is, that if no such 
accuracy were lequirerl, the Court of Appeal would be unable to ascer¬ 
tain by an inspection ofthereoord whether any conviction could legally 
ensue,'and whether the punishment awarded was warranted by th© 
crime. Not only must an offence be alleged, but the particular 
offence must be stated, otherwise the indictment will not inform the 
prisoner of the charge against him with sufficient accuracy to put him 
upon his guard. It is not sufficient to assett that he robbed, cheated 
or defamed- It is necessary to state whom he robbed, and how he 
cheated, and what defamatory words he used. As Lord EUenborangh* 
0. J- said, (Beg «?. Stevens, 5 Bast. 258.) 

<Bvery indictment, or information ought to contain a complete descrip¬ 
tion of such facts or circumstances as constitute the crime, without in con * 
eNlgytt ox repugnance; and except in particular cases, where precise teoh- 
are required to be used, there is no rede thtti ether word* 
&sixoh max* in ordinary, use.*’ 
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Where the offence consists simply in the act, it never was held neces¬ 
sary to state the means by which the act was committed. For in¬ 
stance, in an indictment for lobbery, house-breaking, or theft, it is 
needless to state the particular means by which the house was broken, 
the prosecutor compelled lo give up his money, or (he pioperty fraudu¬ 
lently obtained. It is sufficient to stale generally that the prisoner 
broke and entered the house, robbed the prosecutor, or stole the 
money; for if he did so, the specific means are immaterial. (Stark* 

PL 87.) 

Bnt wheie the offence is only indictable if committed under certain 
circumstances, or by paiticular means, those circumstances and means 
must be set out, in order to enable the Court to see if they constitute 
a charge for which the piisqner ought to be put upon his defence* 

It is not every fraud, false statement, or false writing which is indict¬ 
able, and therefoie it is not sufficient to say generally that a person 
cheated, gave false evidence, or committed foigerv, without showing 
what weie the acts which he did, which are alleged to make out the- 
crime. (Staik. PI. 88.) 

The English law of criminal pleading, was so strict in requiring 
fulness of statement, and accuracy of pioof that absurd failures of jus¬ 
tice constantly occmred. For instance, describing a peison as Tnbaxt, 
who turned out to be Tabert, or Shutiff, who proved to be Shirtliff, 
was held to be an inemediable defect. So in the celebrated case of 
Lord Caidigan’s duel, the whole chaige bioke down, because it was 
found impossible to piove that a particular person possessed the flow¬ 
ing name of Haivey Augustus Garnett Phipps Tucker, by which he 
bad been incautiously described in the indictment. So in a case 
of murder it was held to be insufficient to say that the wounds were 
about the breast, or about the navel, or on the side or arm, without 
saying which arm or side. (Stark. PL 86.) 

Such niceties have never been allowed iu Mofussil practice, and are 
not likely to be introduced now. The Criminal Procedure Code 
(s. 234) provides et that the charge shall describe the imputed offence 
as nearly as possible in the language of the Penal Oode,” and the speci¬ 
mens which are given in Chapter XIII contain no details except such 
as are absolutely necessary. It is further provided, (s. 244) that “ it 
shall be competent to the Court at any stage of the trial to amend or 
alter the’charge,” Where, however, aftei the finding and discharge 
of the assessors, the judge altered the charge fiom murder, of wbioli 
the prisoner had been acquitted, to culpable homicide not amounting 
to murder, recalled the assessors, and convicted the prisoner without ^ 
any fresh examination of the witnesses, the conviction was held to be 
illegal and set aside. (I W, R* C. C. 40.) And so it was heldwhere 
after an acquittal by a jury on a charge undeV s, 240 of the Penal 
Code, the Session Judge caused a freeh charge to be framed under s. 
241, upon which the jury convicted the prisoner* (5 Bunch. H. C. Cr. 
$*) In each of these cases’ the trial had obviously come to an end* 

' although under s. 22 of the Crim. P» C, a Sessions Judge in 

wnat^y bas power to amend the sentences of the Assistant Judged 
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this does not authorise him to change a conviction for one crime into 
a conviction for another, e. g. dacoity into robbery, and then to reduce 
the sentence. The proper course would have been to refuse to con¬ 
firm the erroneous sentence, and leave the prisoner to be tried for the 
offence he had really committed. (5 Bomb. H. C. Cr. 22,) 

The same difficulties are provided ^against, though not to such an 
extent in the High Courts, by enactments which limit the statements 
necessary in an indictment, and give the Court power of amendment. 
See as to the defects which do not vitiate an indictment, Act XVIII 
of 1862, s. 40, and as to the amendment of variances, Act XVIII of 
1862, s. 1. 

The latter section provides for variances which appear on the trial, 
and are amended at the trial. No such amendments can be made after 
verdict, to defeat a motion in arrest of judgment. Where such an 
amendment after verdict took place, the court of appealdirected the 
record to be restored to its original state, and (the indictment beihg 
bad without the amendment) a verdict of not guilty to be entered. 
(Arch. 181.) 

Nor does the Act authorise an absolute omission in the indictment 
to be filled up. Accordingly in the case of Habeeb Sah, referred to„ outs, 
p, 865, the Court held that it could uot direct the record to be amend¬ 
ed by inserting the words " by force” or “by fraud.” It is obvious that 
such an amendment would have charged the prisoner with doing that 
which the Grand Jury had never presented that he had done. (See 
aho 9 Qeo. IV. c. 74, ss. 12-13. Act XVIII of 1862, s, S9.) 

There are various special provisions in Act XVIII of 1862 relating 
to particular indictments, which will be referred to iu the precedents 
applicable to each case. 

In some cases it is expressly provided that a prisoner may be con¬ 
victed of one offence on an indictment which charges him with 
another. For instance, persons charged with criminal breach of 
trust under ss. 405, 407, or 408, may be convicted of theft under ss* 
378 or 381; and conversely, persons charged with theft under ss. 378, 
380 or 381, may be convicted of dishonest misappropriation under ss. 
403 or 404, or of criminal breach of trust under ss. 405 or 408.(Or. P. 
C. s$. 55, 58, 59.) And no finding by a Court of the offence.of dis¬ 
honest misappropriation under ss. 403, 404, or of criminal breach of 
trust under a. 407, shall be liable to be reversed or altered on appeal or 
revision on the ground that the offence really proved was that of theft 
under ss. 378, 380, 381, or vice vend* (Or. P. C. ss. 428, 424.) 
But the Appellate Court may reduce the sentence within the limits pre¬ 
scribed for the offence really committed. (Cr. P. C* s. 425*) In the 
High Court, upon a charge of criminal misappropriation the offender 
may be convicted, although the offence really proved is theft. (Act 
XtHI of 1862, s* 18.) But where criminal breach of trust is charged 
'Jkder ss. 405, 407, 408, or cheating under s. 420, and the offence of 
§& j|der as. 3,78, $80, 381, is made out, it Will be accessary to 
. SimilnriyliWf. msst b# taritoeadment when 
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tlieft is charged under ss. 378, 380, 381, and misappropriation is 
proved under ss. 403, 404, or breach of trust under ss. 405, 40B. 
(Act XVIII of 1862, ss. 2-5.) 


So upon an indictment for murder, the accused may be found guilty 
of culpable homicide not amounting to murder, or of intentionally con¬ 
cealing the birth of a child under s 318. [Act XVIII of 18 52, ss. 11, 
12.) So upon the trial of o person for any offence, he may be found 
guilty merely of an attempt to commit the offence under s* 511. [Act 
XVIII of 18G2, s. 17.) On the ^ther hand, a person indicted for the 
minor offence of causing hurt, or gr*evous hurt, shall not be acquitted 
merely because his act caused death, oy amounted to culpable homicide. 
(Act XVI11 of 1852, s 14 ) But whoie under the circumstances ade¬ 
quate punishment could not be awarded upon the lesser offence, it would 
be the duty of a Judge m tbe Mofus^il to alter the chaige under Cr. P 
C. s. 244. In the High Court the i nly plan would be to direct an ac¬ 
quittal upon the minor charge, ac~" "eler a fresh indictment upon the 
more serious one. 

Where an act is made crimin certain excepted cases, the 

well settled pule has been, that, 

If there be any exception cont ft in the same clause of the net which, 
creates the offence, the indictment tfst show, negatively, that the defend¬ 
ant, or the subject of the mdiotmon does not come within the exception. 

If however the exception oi proviso be in a subsequent clause or Rtatute, or, 
Although in the same section, yet Of it he not incorporated with the enact¬ 
ing clause by any words of rote i emee, it is iu that case matter of defence 
for the opposite party, ana need/hot be negatived in the pleading.’' (Arch. 
53.) 

This distinction is maiprtaiued by the Criminal Procedure Code, 
(Chap. XII. ss.^3S-2S7Y/wMch provides that the absence of all sueh 
circumstances afe are cmntaiued in the General Exceptions, Chap. IV, 
of the Portal Code, shajfl be assumed, and that the charge need not as- » 
sert their absenc^ n<m need evidence be*given to negative them, but 
that if any such dxi^t it shall he for the accused to establish tbe fact. 
But / 

“ Where the Chapter and Section itself referred to in the charge contains 
an exception, not bing one of such General Exceptions, the charge shall 
not bo understood tolawume the absence of circumstances constituting such 
exception, so contained in the Chapter and Section, without a distinct denial 
of such circumstances.” (s.285). 


The section referred to in the charge is the section under wKM [ 
the offence is punishable (s. 234.) not the section which defined 
the offence. Accordingly it is now ruled by tbe High Cofe of Ben¬ 
gal, overruling numerous cases to the contrary, that on a charge of 
murder for instance, the section referred to in the charge should be 
s. 362, and that as it contains no exception^, it is unnecessary to 
negative those contained in s. 300. ,Ii follows that u it will be neces- 
$x| to deny the existence of special exceptions in accordance with s. 
2&7: Code of Criminal Procedure, only in charges regarding offences 
under Sections 136, 323, 324, 325, and 326 of the renal 
<38$^% {ITt, a C* OK. 33, ibid, Circ. 26,) Iu each of these instan* 
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ce 9 it will be observed that the exception is contained in the body of 
the section which enacts the punishment. 


As to indictments pieferred in the High Courts under English law, 
it might have been doubted whether ce the clause of the act which 
created the offence,” was the one which defined what circumstances 
made up the offence, of defamation for instance, or that which affixed a 
punishment to it. The legislature seems eo have considered that the 
former view was the sound one, and guarded against the inconvenience 
which follow from the lengtlunesa of the charge, by s. 26 of Act 
XYII1 of 1862. It provides thaA, it shall be unnecessary to negative 
either the general exceptions contained in Chapter IV, or the special 
exceptions contained in Sections 136, 300, 323-326, 375, or 400. 
Hence in charges framed under fiie Penal Code in the High Court, it 
will never be necessary to negative any exceptions. 

The necessity of negativing sn h exceptions does not always carry 
with it an obligation to suppor negative assertion by evidence. 
Formerly this seems to have br ^\case. 

“ But the correct rule c solves tn be, that, in cases where 

the subject of such avermeni to the defendant, jpersonally, or 

is peculiarly within his knowlea _ ? icgativo is not to ha proved by the 

prosecutor, but on the contrary, the jLtivc must bo proved by the defend¬ 
ant, as matter of defence *,but upon t ,hor hand, if the subject of the aver¬ 
ment do not relate personally to the efondant, or be not peculiarly with 
his knowledge,but either relate peculiarly to the prosecutor, or be peculiarly 
within bia knowledge, or at least b4 as much within his knowledge, as 
within the knowledge of the defendant the prosecutor must prove the 
negatived (Arch. IS8.) \ 

For instance, it will be necessary fov\v party who wishes to excuse 
himself for an act of apparent defamation, to show, affirmatively, that 
he comes within the exceptions m s. 490.\ a person indicted under 
s. 345 for taking coining tools out of a M\nt will have to show his 
lawful authority for doing so, though the oRWice consists in doing it 
** without lawful authority.” Hut where an aci 0 f culpable homicide, 
committed uuder grave provocation, is charged Vs’ murder, it will be 
necessary for the prosecution to establish some oneVtf of the three pro¬ 
visoes which take the case out of Exception X of 6^300* 

2. Joinder of Offences. , . *\ 


Only one crime should be charged in the same <bount. Therefore it 
would be improper to charge the same defendantWith assaulting A, 
and stealing from B in tho same count. Sometimes however one act 
affects different people ; as for instance, the same writing may be defa¬ 
matory of a dozen different persons, and may be charged as such. So 
different acts may be so united in point of time as to be all one tran¬ 
saction ; for instance, an assault upon several persons. Or again, one 
transaction may in its progress involve different crimes, of which one is 
merely a step to the other, as for instance, breaking into a house, and 
stealing therein ; or beating a man, and taking away his purse. In ail 
■ 4is * n * cases the acts may be charged in a single count, (Arch. 55.) 

which a joinder of several crimes in one charge is 
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the prisoner in his defence. Therefore it seems that such a count is 
good after judgment* (Ibid.) 

The practice was different as to charging different offences in dif¬ 
ferent counts. The general rule was that different felonies shbuld not 
be charged in the same indictment, on account of the embarrassment 
resulting to the prisoner, but different misdemeanours might be so 
charged, provided the judgment upon all was the same. (Arch. 60-63.) 
The distinction between the two classes of crimes now has censed, and 
therefore the Courts will piobably allow the joinder, unless in cases 
where there would be some real disadvantage to the prisoner. 

TJnder Act XVIII of 1862, s. 23, it is provided that ef i6 shall be 
lawful to insert seveial counts in the same indictment against the same 
person for different offences.” But the judge before whom the person 
indicted shall be tried, may direct that one or moie of the counts shall 
be treated as a distinct indictment or indictments, and that the person 
indicted shall be tried theieupon, in the same manner as if such count 
or counts had been in separate and distinct indictments. 

Under s- 23 of the same Act, if it shall appear that the property 
alleged in an* indictment for theft was taken or moved at different 
limes, it shall not be necesssary for the prosecutor to elect on which of 
such takings or moviugs he will proceed, unless there were more than 
three, or unless a greater penod than six months elapsed between the 
first and last. In that case he shall be required to elect to proceed 
upon any number of such acts, not exceeding three, as have been 
comprised within a period of six months from first to last. 

The old Breach of trust Act (XIII of 1850, s. 11) provided that an 
offender might be proceeded against for any number of distjnot aotsot 
embezzlement, committed by him within six calendar months from first 
to last* But this Act has been repealed by Act XVII of 1862, and no 
corresponding provision is to be found in Act XVIII of 1862, 

It never was any objection that several charges were united in the- 
same indictment, where they all arose out of the same transaction, as 
for instance, where an indictment contained five counts, for setting fire 
to five houses belonging to different owners, but they were all in a row, 
and consumed by the same fire, (Arch. 61.) 

So also there is never any objection to charging the same offence In 
different ways, as for instance, charging the same beating, as K volun- 
tarily causing hurt” under s. 321, and “ voluntarily causing grievous 
hurt” under s. 322. 

The practice as laid down in the Criminal Procedure Code, Chapter 
XIII, is similar to that just stated. “ The charge may contain one or 
more heads,” (s. 238) which are admissible where the evidence shows 
several offences under the same section, (s. 241) or under different sec¬ 
tions of the Penal Code, (s. 240) or where it is doubtful under what 
class of offence the crime actually committed may come. (s. 242.) 
H Where the charges against the accused are founded upon one 
sittgleoontinuous transaction, the object ot adding supplemental counts 
head of the charge is not the accumulation of puimlw 
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ment, but to provide against tbe event of the evidence failing to establish 
the principal charge. (Ruling of H. Ct. of Mad, ISC i on s* 222 of 
Cr, P. C.) 

3. Joinder oe Defendants- 

It is never necessary' to join several defendants in the same indict-* 
ment, as each is singly answerable for his own crime. There are some 
cases in which a crime cannot possibly be committed by any person 
singly, as for instance, the offences of joining in an unlawful assembly, 
(s. L41) rioting, (s. 146) or taking part ia an affray, (s. 159.) The 
indictment must theiefore show that there were a sufficient number 
concerned in it to make the crime possible, but any one may be indicted 
in the absence of others. So also the guilt of a receiver of stolen 
property, or of an accessary to a crime, involves the idea of a principal 
criminal, but such receivers or accessaries may be indicted separately 
- from the principal. (Act XVIII of 1862, as. 21. 22 ) 

.Where several persons are joined in the same indictment, they may 
be indicted in the same count, or in separate counts. They can only 
be j’oined in the same count when the offence is capable of being com¬ 
mitted jointly, as for instance, a murder, nouse-breaking? or assault, 
But this cannot be done where the offences are in their very nature the 
separate offence of each, as m the case of perjury. Here the false 
evidence is complete in itself, and cannot be shared in by any other 
person. An indictment charging two persons with pci jury in the 
same count would, in the High Court, be bad on demurrer, or 
in arrest of judgment, after conviction, (Arch. 58, Bex. v. Phillips* 2 
Stra. 921) though m the Mofussil the error would be amended. 

Where the offence has been committed by several persons jointly, 
who are all in custody, the usual and proper course is to join them 
in the same charge. But it is not necessary to do so, and if there ia 
any reason for indicting them separately, that course may be adopted. 
For instance in the case of Beg. v Gungadoss and others, (1st Mad, 
Sess. 1867.) where a murder had been committed by several prisoners 
jointly, one of them was indicted separately, because the principal wit¬ 
ness against him was the wife of one of the other prisoners, whose 
evidence would have been inadmissible if lie had been indicted along 
with her husband. 

# Any number of persons may be joined in the same indictment, pro¬ 
vided they are charged in separate counts with separate offences, for 
each count is considered as a separate indictment, 

“But it seams that to warrant such a joinder in the same indictment, the 
offences must be of the same nature, and such as will admit of the same plea 
and judgment ” (Stark. El. 41.) 

Where such is the case, it is obviously more convenient to join all 
the prisoners than to have the same evidence gone over again in each 
ease* Where the facts of each case are wholly unconnected with each 
the proper couise is to apply to the court to quash the indict- 
(Bex. -v. Kingston, 8 East 46.) Tn a case, where two prisoner* 
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perjury, Sir Adam Bittleslou refused to quash the indictment, or to 
arrest judgment after conviction, (lleg. v. Gungammab, 3rd Madras 
Sessions I860.) See, however, note to Form No* 17, p. 387. 

The Criminal Procedure Act contains nothing upon the subject of 
joinder of defendants, and I do not imagine that any objection to an 
indictment on account of misjoinder would be listened to, unless in a 
very flagrant case* 

Where several persons are indicted for jointly receiving stolen pro¬ 
perty, any of them who are proved to have received any part of the 
property may be convicted. (Act XVIII of 1882, s. 19 ) 

II, Demurrer. 

The word demurrer is derived from the Latin verb dmorari t and im¬ 
plied that the party demurring would wait for the judgment of the Court 
whether the case made out against him was one which he was bound* 
to answer. A demurrer admits the facts alleged in the previous plead¬ 
ing, but alleges that those facts do uot constitute a case upon which 
judgment could be given against him. For instance, supposing an in¬ 
dictment feu; grievous hurt to disclose the fact, that the injury had been 
inflicted by the defendant while resisting an attempt to rob him, the 
defendant might demur, admitting the facts, but alleging that under s. 
103 he was justified in the violence used. « 

Demurrers are not very common in ciirainal law, because where they 
are necessary they are useless, and where they are unnecessary they 
are very dangerous. By Act XVIII of 1862, s, 41, it is provided 
that, 

«Every objection to any indictment for uncertainty or for any formal de¬ 
flect apparent on the face thereof shall he taken, by demurrer or motion to, 
quash such indictment, before the jury shall be sworn, and not afterwards; 
and every Court before which any such objection shall be taken for any 
formal defect may, if it be thought necessary, cause the indictment to 
be forthwith amended in such particular, and thereupon, the trial shall 
proceed as if no such defect had appeared. 

The word " uncertainty” in the above section was not contained in 
the old criminal law Amendment Act, (XVI of 1852) and was intro¬ 
duced to cover actual, and not merely formal defects. Where an 
indictment is so substantially defective as to charge no offence at all, 
this section will not apply. But where the averments in the indict¬ 
ment are capable of two constructions, one of which is a statement of ap 
offence, while the other is not, the only objection to the indictment 
must be upon the score of uncertainty, and if not taken before the jury is 
sworn, it cannot be taken afterwards. The section contains no power of 
amending a substantial defect. (Eeg. t>. Willans, 1 Mad. B. Ot. 31.) 

On the other band, a demurrer is a very dangerous mode of taking 
a legal objection, since, if overruled, it is often conclusive upon 
the case. Formerly it was supposed that in cases of felony, a prisoner 
might demur in law, and then try the issue in fact if his demurrer was 
decided against him. But this doctrine was denied in the case of Beg. 
M fj r Faderman, (1 Den. C. C. 555. See Beg. o. Malcaby. 3 LB. HC. 
323} where the Court held, that judgment against a prisoner on general 
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demurrer must be final, sines a general demurrer, admits alt ‘The 
material facts of tbe case, though in the case of a special demurrer, 
which is usually called a demurrer in abatement, it might be otherwise. 
In a former case, (Reg. v. Birmingham Railway. 3 Q. B. 223.) the 
Court granted leave to plead after a demurrer. But there the indict¬ 
ment was against a corporation, and was on the special ground that a 
coiporation was not indictable. 

In a case, where the indictment was for obtaining money by 
false pretences, a demurrer, winch was styled “ a special demurrer in 
abatement” was put in, stating various legal objections to the suffici¬ 
ency of the statements in the indictment. The demurrer was over-ruled, 
upon which the crown pressed for judgment, Scotland, C J. allowed 
the prisoner to plead over, observing that the case in the 3 Q. B. showed 
that the Court bad the power to do so, that both in that case and the 
^present, the demurrer was undoubtedly a general demurrer, but that 
considering the arguments advanced, it coulri not be considered to be 
a substantial demurrer, in which all the facts of the case were ad¬ 
visedly admitted. The permission to plead over was, however, granted 
with, reference to the special circumstances of the case, ancL-wasnot to 
be taken as laying down any rule applicable generally to misdemean¬ 
ours. (Reg. t?. Gnaniah Chetty, 2nd Madras Sessions. 30th April 1802.) 

S I may observe that nothing can well be morB unjust than the rule 
which shuts out a defendant from proving his innocence, merely be¬ 
cause he has chosen first to challenge the soundness of his adversary’s 
law. By the system now in force in England in civil cases, a paffey 
may demur and plead at the same lime, and the New York Criminal 
Procedure Code allows a defendant, whose demurrer is overruled, to 
plead over at once. Practically, a piisonev will always be entitled to 
urge in his defence on the plea of not guilty, any matter which would 
have been ground of general demurrer. The latter course however 
will often save the delay of a long trial, and it is a pity it should be 
rendered so penlous. 

The Criminal Procedure Code contains no provision for trying a 
question of law apart from the facts, and only speaks of a claim to be 
tried, (ss. 252, 326,) which seems to be equivalent to the English plea 
of not guilty, putting all ihe facts in issue, since it is to be followed 
at once by the production of the evidence for the prosecution. 

III. Pleas. 

1. Pleas to the jurisdiction seldom arise under English law, since 
the same objection may be taken under the general issue, or by de¬ 
murrer, arrest of judgment, or writ of error. (Arch* Ill.) But accord¬ 
ing to Mofussil practice, a party who denies the jurisdiction of tbe 
Court to try him must allege the reason of his exemption specially * and 
loaes the advantage of it if he submits to take his trial. 

, .Judgment against the prisoner on a plea to the jurisdiction is not 
but merely compels him to answer to the charge. (Stark* 

by Ihm Letters Patent, «* 21, am! by 



virtue of the charters previously in force, criminal jurisdiction over 
all crimes committed within their local limits. They have 
also exclusive jurisdiction over all crimes committed by European 
British subjeots within their respective Governments, or dependent 
thereon, or within the dominions of allied Native Princes, (See ante 
p. 3,) Offence committed by European Butish subjects, which would' 
otherwise be only punishable by a Magistrate, are made expressly 
punishable by the High Courts under Act XVIII of 1859. (4 Mad, 
H, C. Appx. 23.) They have also an Admiralty jurisdiction, (Seerwte. 

p. 8 .) 

It is curious how little theie is, either in tlie way'of definition or 
authority, to settle the meaning of the phrase “ British subject,” as 
denoting a person only triable in criminal cases by the High Courts. 
In most of the English Statutes, and the charters of the Supreme Couits 
based upon them, the phrase is used without any explanation whatever 
(13 Geo. III. c. 63. ss. 14, 16, 30, 33/39, 44 ; 21 Geo. III. € . 70. ss! 
3, 14, 24; 26 Geo. III. c. 57, s. 29; 33 Geo. Ill c. 52, ss. 62, 
65, 156,; 37 Geo. Ill, c. 142, ss. 10, 28, 39 &40 Geo. HI, c * 
79, s. 2 ; X Geo. IV, c, 37, s. I ; 9 Geo. IV, c. 33, ss. 1, 2, 5 ; 9 
Geo. IV c. 74, s. 127.) In 33 Geo III, c. 52, s. 61, the phrase 
u British born subject” is used, and in 53 Geo. Ill c- 155, s. 105, 
where the exemption is specially referred to, the phrase e ‘ His Ma¬ 
jesty’s British subjects resident in the British temtones in India” 
13 contrasted with tc all other persons, whether natives or others, inha¬ 
bitants in the said territories.” Once only as far as I know, is the 
qualification {< European” introduced, viz- in 21 Geo. III. 0 . 70. s. 
16. But in the Cr- P. U. ss, 39-41. 163 and 165, and in Act XXIV 
of 1855, s. 15, the full phrase a European British subject” ia always 
employed. 

1 ' 

Is then the privilege of being tried by the High Court alone restrict¬ 
ed to European British subjects, and even in their ease does it apply to 
all who come within that term ? For instance, would it be necessary 
to send up to the Presidency town a native of Gibraltar or Malta, who 
committed an offence in the Mofussil? If it would, does the same 
law extend to Canadians and West Indians ? In a Bengal case upon 
which the opinion of the Court of Nizamut Adawlut was asked, it 
seems to have been assumed that a West Indian gentleman was not 
amenable to the Country Courts. (Beng. Const. No. 759.) In aca&p 
reported by Sir Hyde East (No, 26, 2 M. Dig. 3S) the Supreme Court 
of Calcutta spoke of u an intentional line of demarcation between 
Native born and general British subjects in matters of Guvertftnent, 
trade, and judicial administration.” If that be the principle o£*disfcinc- 
tion, Canadians and West Indians would undoubtedly be included. 
Where a person is born of parents who are themsblves privileged by 
virtue of their origin, his nationality follows theirs, and his own place 
6 f birth is immaterial. (Beng. Const. No. 397.) And the rule is the 
saute where the person is the legitimate offspring of a British born 
father by a native woman. But it would be otherwise if he were 
sBegiiiirtate, because then hU origin would be traced from his mother 
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ami not from las father, Ben*?. Const. Nos. 978, 806. Sir Hyde East’s 
Notes. No. 26,2 M. Dig. 36.) 

Ih Mandeville’s case (2 N, A. 111.) the Advocate General of Bengal 
gave it as his opinion, that a person born in wedlock at Madras, of a 
German father by a Scotch mother, could only be tried before the 
Supreme Court* The opinions of the Judges of the Nizamut Adawlut 
upon the correctness of that view were much divided, and no decision 
was finally given, as the facts alleged by the prisoner were not proved. 
Should the case arise again, it is probable the opinion of the Advocate 
General might not be sustained. He admitted that Mandeville^ father 
would have been amenable to the Country Courts, but said that being 
born of parents, one of whom was a natural horn subject, the other it 
person at least owing a local and temporary allegiance to the king, 
and at a place governed by the English law, and subject to the un* 
doubted sovereignty of tlie crown of Great Britain, and, consequently 
withm allegiance to His Majesty, this peison is legally as much ii 
British subject as if he had been born in the United Kingdom-” This 
reasoning is hardly satisfactory. If the fact of being within allegiance 
to the crown was sufficient, the character of the mother majie no differ¬ 
ence, and the father wa3 just as much within the allegiance as his 
son. But if the further element of nationality were required, then it 
is difficult to see how a legitimate son could be affected by the nationa¬ 
lity of bis mother which of course merged in that of her husband. 
<f Mulierem qubmdiu nupta eat f 'incolam qjm cmfotfw videfi ettjus 
maritna ejus eat 1 (Story Confl. Le. § 46.) If however the son had been 
illegitimate, then he would have followed the country of Mb mother, 
Bjns 3 qu% justum patrem non habet, prima ortgo a mcttie. (Id.) And so 
it was ruled by the Nizamut Adawlut le that illegitimate children 
should be classed with their mothers, and must be considered British 
subjects, European Forei^neis, or Araeiican, according as their mo¬ 
thers may respectively be.” (Beng. Const. No. 806 ) 

The High Courts are also, by s. 23 of the Letters Patent, given nu 
extraordinary criminal jurisdiction over all offences committed within 
the limits of their appellate jurisdiction, on charges preferred by the 
Advocate Geneial. or by any Magistrate or other officer, specially em¬ 
powered by the Government in that behalf. 

The jurisdiction of the Mofussil Courts, with the single exception 
of the Admiralty jurisdiction which they have recently acquired, (Sea 
ante, p. 8) depends upon the offence having been committed within 
their local limits. (Criminal Procedure Code, s. 26.) For this pur¬ 
pose, however the offence is considered as having been committed, 
either where the act was done, or where the consequence ensued. (Or, 
P, 0. s. 27. Act XYII of 1862, s. 31.) Therefore if a wound was 
given in one zillah, of which the sufferer died in another zillab, the 
efiender might be tried in either* So, a person who posts a libel may 
jbs&Jried either in the district in which he posted it, (B, ». Burdetfc. 4 

P A-143) or in the district where, in consequence of the posting* 
and read* (B* c, Johnson, 7 Seat* 65.1 R. C. C, 
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Abettors may be tried either in the district in which they abetted 
the offence, cr in that where it was committed. (Cr. P* C. a. 28 and 
Act XVIil of 1862, s. 20.) 

Beceivers may be tried in any district in which they have had pos- 
session of the property, or in which the theft might be tried. (Cr, P. 
C. s, 31, Act XVIII of 1862, s. 32,) But this Section does not give 
jurisdiction over the subject of a foreign state, who received the pro¬ 
perty out of British India, and who is afterwards found in possession 
of it within British India. {4 Bomb. H. C. Cr. 38,) 

The offence of concealing or confining a person who has been kidnap¬ 
ped or abducted (s. 368) may be tried either in the district where the 
confinement or concealment took place, Dr in that where the kidnapping 
or abduction was committed. (Grim. P. D. s. 31 A.) 

Any person charged with being a thug or deceit, or with belonging* 
to a gang of wandering thieves, (ss. 310 391. 400) may be tried in any 
district where he is found. (Grim. P- C. s. 82.) 

Persons indicted under s, 424 of the Penal Code may be tried by the 
High Cour£ if the property shall have been concealed or removed in 
any plaqe within the local limits of such Court, or shall have been re¬ 
moved from any place within such local limits- (Act XVIII of 1862, 
s. 33.) 

Offences committed on the boundaries of two districts, or begun in 
one and completed in another, may be tried in either. (Cr. P. C. s. 29. 
Act jCVllI of 1862, ss. 29-31. 34.) 

Offences committed on a journey or voyage upon any person, or ou 
or in respect of any property in or upon any vessel, conveyance, osr 
beast of burden, may be &ed in any district through which such vessel 
&c., passed in the course of the voyage or journey. (Cr. P* C.s, 30.) 

Act XVIII of 1862, s. 35 provides that a person **accused of any 
offence alleged to have been committed on a journey or on any voyage 
in British India,” may be tried in the High Court, <r if any part of the 
journey or voyage shall have been performed within the local limits of 
the jurisdiction of such Court.” In a case before the Madras High 
CouTt, two Bailway guards were indicted under 27 of the Bailway 
Act XVIII of 1854. It appeared that on a journey up to Madras, and 
some considerable distance fiom it, they were discovered to be iu a 
state of intoxication, and were both removed from the train, another 
guard being placed in charge. One of the prisoners remained that 
night at the station where he had been taken out. The other prisoner 
aa the train was moving off, broke away from the peon in whose custody 
he waB, jumped into the train, and so was taken on to Madras, They 
were convicted at the Sessions, but on a special case reserved by 
Bittleston, J,, it was held that the Court had no jurisdiction to try them. 
'They were Bast Indians, and s. 35 did not apply, the journey upon 
whioh the offence was committed having, in the case of each, terminat¬ 
ed beyond the limits of the High Court. (Beg. Malony, 1 Mad* 
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Escape from lawful custody may be tried in the district from 
•which the escape took place, or in which the offender is apprehended 
or in which he was formerely tried, (Cr, P* C. 33, Act XVIII of 186$* 
s. S6.) 

4< Every Justice of the Peace shall have power to deal with any person 
ohaTged with an offence, for which UDder thiB acb he is liable to be tried by 
one of Her Majesty’s High Courts of Judicature, in the same manner as if 
such offence had been wholly and entuelv committed withm the local limit* 
of such Court. (Act XV11I of 1832, a. S7,) 

2. The plea of Not Guilty throws upon the prosecution the burthen 
of proving every thing that is necessary to make out the crime charged. 
"Where a primd facie case has been made out, the peison may either 
produce evidence to disprove it, or to justify it. For instance, a man 
charged with an assault, may either show that he never committed 
the offence, or that he used the violence imputed to him in the exercise 
of his duty. Under this plea all objections may be taken, which show 
that the acts proved do not constitute the legal definition of a crime* 

Where a prisoner lefuses to plead, a plea of Not Guilty is entered 
for him, and the trial proceeds in all respects as if he Ud pleaded* 
(Cr. P* 0. a. 363. 9 Geo. IV. c. 74. s. 15. Act XVIII of 1802, s. 39.) 

8 * Frevi&us acquittal or conviction . It is a common maxim that no 
one should be twice vexed for the same cause. But this is by no 
means literally true* Nor would it be at ail more correct to say that 
no one ought to be twice tried for the same cause. A more cumbrous, 
but moie accurate statemeut of the mle would be as follows. 
u Where a person has been put upon his trial, under circumstances 
which would permit of a legal conviction for the offence with which he 
is charged, the sentence, whether of acquittal or conviction, is conclu¬ 
sive, until it is unversed, and is a bar to anv further piosecution on 
the same charge, or upon any other chaige which would be establish- 
«d by the same evidence as that upon which the former prosecution 
was based.” 

Hence, in the first place, no proceedings short of an actual trial can 
'be pleaded in bar to a subsequent prosecution* Therefore if a bill is 
preferred to the Grand Juiy, who thiow it out, this cannot be pleaded 
afterwaids a9 an acquittal; (l Hale 246.) And so it would be if a 
case were investigated by a Magistrate with a view to a committal, 
and lie refused to commit, (1 W. K. C, L. 11. Madras Ruling* 
18^5 ou Cr. P* 0. s. 36 ) or dismissed the complaint under a* 269 
of the Crim. Pro. C. for want of prosecution. (4 Mad. HC* Appx* 8) 
Nor is the pendency of any criminal proceeding, which has not yet 
reached a decision, a bar to any other proceeding for the satae offence 
either in the same Court or in a different Court* (Bishop $,886.) 

* I* 1 second place, the circumstances must he such as would per* 
$dt of a legal conviction. And therefore judgment in favor of the pri* 
pstter upon demurrer is no sufficient acquittal, since this assumes that 
, the indictment no lawful conviction could have followed* In 
stfiSWttrtft Rolfs, B. said, 
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"The ground of the judgment on the demurrer being, in fttvor of 
the prisoner was, that the former indictment did not charge any felony* 
The prisoner was only discharged of the premises in that indictment 
specified, and that is no discharge from this indictment which doe# 
charge a felony(Beg. a, Richmond, 1 C Sc K.*24i.) 

So, where the indictment is so completely bad in substance, that a 
conviction, had it been obtained, must Iuivb been reversed, an acquit^ 
tal will be no bar to a fresh indiclment, even though the acquittal wa£ 
upou the merits, and not upon the ground of the flaw in ti.e charge. 
(Yaux case. 4 Co. Reg. 45.) Because, whatever the tribunal might 
imagine that it was trying, it could try nothing but what was charged, 
and therefore the prisoner could be acquitted of nothing else. Hence 
an acquittal of that which was no offence ould be no bar to a tunl for 
that winch was an offence Wheie, however, the prisoner has been 
found guilty upon a bad indictment, if judgment has followed, the 
conviction, till it is reversed, is a bar to a subsequent indictment. 
But if there has been no judgment, but, merely a verdict upon which 
no sentence has followed, this is no bur. (ibid.) Wheie the crown 
desires to escape fi om an unsustainable conviction, if the trial weie 
held in the High Court, the couise would be foi the prosecutoi to 
enter a nolle prosequi 7 before Judgment, or after sentence he might be 
allowed to bung error for any defect apparent upon the record* 
(Bishop § 868.) But in trials undei the Cuminal Procedure Code, 
his only course would be to apply to the High Court under s* 4U4 to 
quash the proceedings. 

Aforiiorit a trial before a tribunal which had no jurisdiction oven 
the person, or over the offence, could not be pleaded in bar to a sub* 
sequent prosecution. (2 W. R. CC* 10.) For instance, if a Session* 
Judge were to try a British subject, who had pleaded to the jurisdic^ 
tion, or if a Magistrate were to convict on a charge of rape. The 
American Courts have held that a conviction before a Court that had 
no jurisdiction was a mere nullity, and need not even be set aside 
before a subsequent prosecution is biought. (Bishop § 866) But 
if the prisoner weie actually suffering punishment under ihe enoneous 
conviction, I think it would bo necessary to remove it before further 
proceedings could be had. (See Bishop § 863 ) 

Thirdly, nothing short of a sentence, either of acquittal or convict 
tion, operates as a bar to future proceedings. Theiefore.if, after the 
commencement of the trial, it is pivmatuiely terminated, as for in¬ 
stance, in consequence of the illness of the Judge or one of the jury, 
such a termination cannot be pleaded afterwards as an acquittal. Aud 
it has now been ruled, after some conflicting opinions, that the Judge 
has a right to put a stop to the proceedings, where he sees that 
they cannot produce any legitimateresult, or that justice would be 
thwarted by their continuance. In Windsor v . the Queen (1 LR. 
Q* B, 289, 390) it was ruled, affirming Reg. u. Chavlesworth (31 
LL MC. 25. 1 B & 8 460) that where a trial was proceeding, and 
the Judge discharged the jury from giving any verdict, thi* 
state of things was not pleadable in bar to a subsequent indictment* 
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In Windsor’s case the jury was discharged because they could not 
agree. In the caae of Gharlesworth the Judge discharged the jury 
because the principal witness refused to answer. The Court wag 
divided in opinion as to whether the Judge noted rightly or wrongly 
in so doing j they were clear that the Judge ought to postpone the trial 
if the failure of evidence was the act of the prisoner, or something in 
which he concurred or co-operated. They were equally of opinion 
that he ought not to postpone it, merely to allow the crown to pro* 
duce further evidence. In this country however, such a power is 
expressly given, (Grim. Pro. 0- ss- 269 and 361, and see $. 422) 
though it should be cautiously exercised. They were in doubt whether 
in the particular case he should have postponed. But they were una¬ 
nimous that, whether he had been right or wrong, the trial so ended 
by his act was not an acquittal. 

"When during the course of a trial the crown, for any reason, sees 
fit to abandon the prosecution, the defendant has a right to insist upon 
an acquittal being entered up, (1 R. C- C. Dire. 19)* It has been 
ruled in America that, “ if this is not done, he may still claim his 
discharge, and he is not to be brought agaiu m jeopardy for the same 
offence.” [Bishop § 858). But I do not see how such ^proceeding 
oould be pleaded as au acquittal, and, unless it is an acquittal, it oan- 
aot be pleaded at all. 

Fourthly, where a final sentence has been passed under dbroom- 
stances which would have warranted a conviction, it is conclusive until 
reversed. In England, there is no process by which a new trial cart 
be had in a case of felony, (Keg. v . Beitrand. 1 LR. PC. 520, Keg* e. 
Murphy. 2 LR. PC. 35 overruling Reg. e. Scaife. 17 Q,B. 238) though 
it is admissible in certain cases where the offence is only a misdemea¬ 
nour, not by which a sentence of acquittal can be reversed. But under 
as. 404 & 405 of the Cr. P. C. this may be done by the High Court, 
In a recent case. Sir B. Peacock, CJ.> said, 

“ If in a case of child murder, the Judge were to say, it is not neces¬ 
sary to try whether death was done by au act done with the intention 
of causing death, because if it was 90 caused the prisoner was not guilty 
of murder. I find that the child was under the age of six mouths and 
therefore acquit the prisoner—iu such a case there would be no finding 
on the facts, and the Court, as a Court of Revision, would merely set 
aside the acquittal, and order a new trial. Again, suppose a Magistrate, 
in a case triable by him, should ronviet of an offence, and the See* 
sions Judjie on appeal should, without going into the facts, reverse the 
decision upon a point of law, and order the prisoner to be discharged, 
stating that, assuming the facts to be as found by the Magistrate, the 
prisoner was not guilty of the offence, 'this Court, if the Judge were 
wrong in point of law, could, as a Court of Revision, reverse, his deei* 
sice, and direct him to try the appeal upon Us merits. (Seen ease of 
iftjpsort, 4 R. J & P. 417). 

t Judge, on appeal, should uphold the finding if a Magistrate 
reverse his decision in point of law, and order the 
then a* the aeqaittai imM be merely upom 



a point of law, ibis Court* as ft Court of Revision, might re^em the 
Judgment of acquittal, and order the sentence of fee Magistrate to 
stand/* 

u The Court may act as a Court of Revision* after it has acted as ft , 
Court of Appeal, if it finds it necessary to do so, in order to correct 
an order in law which cannot be set right on appeal.” 

* For instance, if a man should be found guilty of a murder, add 
sentenced to seven years’ transportation, if the prisoner should appeal 
on the facts, the Court might uphold the finding of guilty of murder 
on appeal, and afterwards, as a Court of Revision, might set aside the 
sentence of seven years’ transportation, and pass a legal sentence for 
murder, or send it back to the Lower Court to pass such sentence, 
pointing out, as they would in a case under s. 402, what is the proper 
punishment.” 

tl As a Court of Revision, the Court cannot reverse the finding of a a 
jury.” (1 R. C. & C. CR* 35. 41—43), And this is so, whether the 
verdict is one of conviction or acquittal, even though such verdict 
has been obtained by a summing up which is unsound in law, [3 B. 

3?% B. 1.) LB. A. Cr. 8. Nor can the High .Court as a Court of 
Revision reverse the finding of a Sessions Judge sitting with assessors 
upon a mere question of fact. (4 RC. CR. 13) A Sessions Court has no 
power to revise its own sentence. (4 Mad. H. C. Appx. 19.) 

Lastly, the acquittal must be upon substantially the same charge* 
This is tested by considering, whether the evidence necessary to prove 
the second indictment could have piocured a legal conviction upon the 
first. (Arch, 120.) Therefoie an acquittal on an indictment for murder 
will bar a subsequent indictment for culpable homicide not amountmg 
to murder, since it would have been competent to acquit of the grave 
offence, and to convict of the minor. [Arch. 121.) So, a person ac¬ 
quitted of a burglary or robbery cannot afterwards be indicted foran 
attempt to commit burglary or an assault with intent to rob. Nor 
ean a person acquitted of a breach of trust be tried upon the same fact 
alleged to be a theft, or criminal misappropriation,* or vice versd. 
For in all these cases, if the facts set up in the second indictment had 
been proved in the first, a conviction would have resulted* {ante, p.368*) 

See Crim. F. C. s, 60. ante 7 p . 271. 

So, where a prisoner was convicted upon one indictment under 
a. 50 of Act XVII of 1834 for fraudulently secreting a post-letter, and 
then was convicted upon a second indictment under the same sectiofc 
for fraudulently making away with the same letter, the first conviction 
was held to be a bar to the second indictment. Scotland, 0. J, said, 

4< In the present case the prisoner might properly have been charged in 
the first instance with both the criminal acts of fraudulently secreting and 
making away with the letter \ and although either act is punishable under 
the section as an offeuce without any evidence of the otherstill, as it 
appears that both acts were connected and formed substantially a part of one- 
ana the same criminal transaction, aud the evidence with reference io such 
acts was as necessary aud material on the first charge as it was on the second* 
the prisoner must be considered to have been tried and in peril m i aspect of 
^: the whole transaction ns one offence on the first charge. The evidence aft to 
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his making away with the letter was properly a part of the case in support of 
the first chaige, and the strongest proof of it, There was in fact no part of 
the evidence upon which the second conviction took place which was not 
properly evidence on the first charge/' (l Mad, B. CL 83.) 


But an acquittal on a charge of breaking and entering a house, hay¬ 
ing made preparation for causing hurt to any person, would be no bar 
to an indictment for breaking and entering the same house with in¬ 
tent to steal. I*or the same evidence which would ensure conviction 
on the second indictment, must result in an acquittal upon the first, as 
the offences are distinct, (ss. 457, 458. See 2 Leach 716.) 

* So, a man who has broken into a house, and stolen goods therein, if 
he he indicted for the theft and acquitted, may aftei wards be indicted 
for the house-breaking, and convicted ; or vice vend (2 Hale P* C. 
245.) And a conviction for an assault is no bar to an indictment for 
manslaughter, if death subsequently follows from the effects of the as¬ 
sault. (Reg- v. Morns. 1 LR.CC- 90.) In this case the evidence adduced 
in proof of the assault is only part of the evidence necessary to convict 
of the culpable homicide. And where a man had foiged two puttahs 
for different pieces of land, and was inflicted fur the forgery of one puttah 
and acquitted, it was held that he might afterwards be indicted for the 
forgery of the second puttah ; although the second puttah had been put 
in evidence on the former trial, and evidence had been given indiscri¬ 
minately as to both documents. (Z R. C. C. CR. XL) It is evident 
in the last case, that all evidence given as to the second puttah was 
irrelevant upon the former trial, except so far as it went to show that 
the first puttah was a forgery. 

w In any plea of autrefois acquit or autrefois convict, it shall be sufficient for 
the person accused to say that lie has been lawfully acquitted, or convict-d 
(as the case may be) of the offence charged in the indictment. (Act XVIII 
of 1862, s. 43') 

The proof of the issue lies upon the defendant. A certificate under 
the hand of the Clerk of the Crown, or the Officer having the custody 
of the records of the Court in which the acquittal took place, is suffi¬ 
cient proof of the fact of the acquittal or conviction, (Act XV of 1852, 
a, 9.) Oral evidence is admissible to show that the two indictment# 
related to the same charge, as for instance that the house said to be 
broken, the property alleged to have been stolen, &c., were the same in 
each case. Some evidence is also necessary to identify the person now 
under trial with the person who was formerly indicted. 


Where the plea is found against the defendant, the rule of English 
law was, that if the charge was one of treason or felony, he should bo 
allowed to plead over, but if the indictment was for a misdemeanour* 
judgment was passed at once for the Crown. ("Rex. v. Taylor, 3 B.& C. 
512.) This distinction arose in days when every felony waft a capital 
crime, and seems quite absurd in the present age when one class of o£- 
t is punished a9 heavily as the other. As the difference between 
aka and misdemeanours is now abolished, the Courts will probably 
^common sense view of the matter, and allow the defendant to 
‘ ^ in every case. In the Mofu^ail* thia> ^doubtedly 
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FOEMS OF INDICTMENT. 

The following forms are drawn upon the model of those contained 
in the Criminnl Procedure Code, and are intended for the use of the 
Mofussil Courts. 

I have in many eases made the indictment more specific in its state¬ 
ment of the otfence than the corresponding form given in the Code. I 
foannot imagine that the legislative intended that the indictment should 
convey no information whatever euher to judge, jury, or prisoner, as 

S iuld certainly be the case, if it merely stated that on a certain day A 
eated. 

I have also referred to those enactments which govern indictments 
in the High Court, partly to facilitate reference by High Court practi- 
tioners, and partly as furnishing a guide to practitioners in tbeMofus* 
sil, in cases not otherwise provided for. 

{No. 1.) Indictment against the abettor of a murder, where 
tie principal is chargedm the same indictment. « 

That he the said C D on or about the day of at 

abetted tlm commission of the said murder by the said A B. which was 
committed in consequence of the abetment, and that he has thereby 
committed an offence punishable under ss. 11)9 and 302 of the Indian 
Penal Code and within the cognisance of the [Style oj the Court.') - 

Upon conviction of an abettov, lus punisher ent depends upon the 
penalty attaching to the principal offence chargee, and also upon whether 
the offence was or was not committed in consequence of the abetmeut, 
^er a different offence was committed. Therefore both the principal 
section must be mentioned, and the particular section of Chapter V 
under which the case falls, (ss. 109-113. 115-117) with the circum* 
stances which bring it under that section. (1. W. R, C, L, 9 ; & , 

E.C.LU.) 

In England it has always been held that an indictment for conspir¬ 
ing to commit an offence, need not charge that offence with the same 
particularity necessaiy in an indictment for the offence itself. (Latham 
n. the Queen. 33 L. J. M- 0.^197-200.) And the same rule would* 
I conceive, apply to charges of abetment. 

[No* 2) Indictment for abetting as a separate Offence . 

That one C D (or certain person unknown) on the day ot 

committed theft by dishonestly taking Es 50, the pro¬ 
perty of one out of his possession, without his consenV$n L d 

that he the said A B abetted the said (3 D [or the said persons) in, the 
commission of the said theft, which was committed in consequence of 
the said abetment, and that he has thereby committed an offence 
punishable under ss. 109 and 379 of the Indian Penal Code and 
within, &c, 

{No* 3,) Indictment for abetting an ofencetoiih a different knowledge 
from that possessed by the persons abetted. 

That he on or about the day of did instigate and 

abet one A B to assault one C D, he the said (abettor) then and there 
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well knowing that ike death of C D would/be the probable result of 
such assault, and intending to procure the/death of the said C D by 
means of the*assault so abetted, and that the said A B did in conse¬ 
quence of snob abetment assault the said/C D, who died in consequence 
of such assault, and that he the said {abettor) has thereby committed 

offence punishable under ss. 110 & 302 of the Indian Penal Code 
and within &e. 

(No. 4.) Indictment for abetting one offence where a different 
offence is committed. 

That he on or about tbe day of did instigate and 

abet one A B to break by night into tbe house of one C D, having 
made preparations for causing hurt to a person, and that tbe said A B 
did, in pursuance of such abetment, break into the house of the said C 
D, and murdered one E E then being in the said house, such murder 
being a probable consequence of the said abetment, and being commit¬ 
ted under the influence of the instigation aforesaid, and that he the 
said ( abettor ) has thereby committed an offence punishable under ss* 
111 and 302 of the Indian Penal Code, and within, &c. 

[No. 5.) Indictment for abetting an offence which is not committed* 

That he on or about the day of did instigate and 

abet one C D, then being a Village Moonsiff in to take a 

gratification otbeT than) his legal remuneration as a reward to sitting 
favor to him the said ( abettor ) in the exercise of his official fuUetib^ 
that is to say, in O. S. 1 of 18ftl then pending before ham the said*fK 
D, and that he has thereby committed an offence punishable under as, 
116 and 161 of the Indian Penal Code, and within, &c* 

(No, 6.) Indictment against a Public Servant for concealing a design 
to commit an offence which it was Ids duty to prevent. 

That on or about the day of A B* and certaii 

other persons unknown committed dacoity in the village of 
and that the said ( defendant ) being then and there a Polioe peon and 
&s *ncb, a public seivant, whose duty it was to prevent the said crime 
being well aware of the design to commit tbe said offence, and intending 
to facilitate the commission thereof, did voluntarily conceal the same 
and did illegally omit to inform his superior officer of such desigu 
and that he has thereby committed an offence punishable uuder ss, 11 
aud 391 of the Indian Penal Code, and within, &c. 

Note ,—The indictment ought to state such facts as will show n< 
only that the defendant was a public servant, but also that be was 
public servant whose duty it was as such, not merely as au ordinal 
citizen, to prevent the offence, 

(No, 7 .) Indictment for Waging War* 

he on or about the day of at 

the Queen, and that he has thereby committed 
MilmfttiiSmmi within* 
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Note —It is not necessary to set out the particular acts of the defend- 
ant. <Arch 590.) 

(JVo* 8.) Indictment for attempting to ovet^aice a Councillor by 

violence . 

That he» on or about the day of at with 

the intention of inducing the Honorable A B, a Member of the Council 
of the Governor General of Iudia^ to refrain from exercising his lawful 
power as such member, assaulted 9uch member, and that he has there¬ 
by committed an offence punishable under s. 1 24 of the Indian Penal 
Code and withm, &c. 

(No. 9,) Indictment for attempting to seduce a Soldier from hit Allegiance , 

That he on or about the day of attempted to seduce 

from his allegiance to the Queen one then being a private soldier 
in the Regiment of Her Majesty’s Madras Array, and that lie has' 
thereby committed an offence punishable under s. 131 of the Indian 
Penal Code and within, &c- 

{No. 10,) Jndictment for Joining an Unlawful Assembly Armed with & 
Deadly Weapon , 

That he on or about the day of at with 

other persons to the number of five or more, did unlawfully assemble 
together, he the said being then and there armed loith 

a deadly weapon^ that is to say a gun , and that he has thereby commit¬ 
ted an offence punishable under s. 144 of the Indian Penal Code and 
within, &o. 

Note .—-If the circumstance of aggravation does not exist, omit the 
clause in italics, and charge the offence as punishable under s. 143. See 
the remarks upon the indictment for daoaity under s. 391. 

(No. IX.) Indictment for Rioting. 

That he on or about the day of at with other per¬ 

sons to the number of five or more, unlawfully assembled together at 
and there used force in prosecution of the common object of 
such assembly, viz., in resisting the lawful arrest of A B, and theieby 
committed the offence of rioting, and that he has thereby committed 
an offence punishable under s. i47 of the Indian Penal Code* and 
within, &c. 

The Bengal High Court has laid it down that *' it is quite enough to > 
charge the prisoners with the offence of rioting punishable under s. 147 
of the Indian Penal Code,” but that where u the committing officer baa 
resolved the crime into its elementary facts in the charge, all that com¬ 
bined to constitute the compound offence should have been charged.** 
(IW.E.G L* 10 4 BJ. k P. 413.) The tendency of the Madras 
High Court is to resolve such technical terms into their elements, so as 
to explain to the prisoner what he is charged with. (See Note to 
charge of Dacoity.) It is also laid down in Bengal that in indictments 
under a* 149, the charge should state what the common object of the 
assembly was* (l K« C. C, Circ, 3*16.) 
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{No. 12.) Indictment for an Affray, 

That or on about the day of they 

the said A B and C D did commit an affray in the public street at 
by fighting therein, and disturbing the public peace, and 
that they have thereby committed an offence punishable under s« 160 
of the Indian Penal Code, and within, See. 

{No. 14.) Indictment against a public Servant for Accepting a 
Gratification . 

That he being a Public Servant, that is to say, an Inspecting 
Engineer in the Department of Public Works, accepted for himself 
from one AB a gratification, other than a legal remuneration, as a 
motive for his the said {defendants) procuring a certain contract for 
the said AB, such being an official act, and that he has thereby com¬ 
mitted an offence punishable under s. 161 of the Indian Penal Code, 
« and within, &c. 

(No. 14) Indictment for Non-attendance in Obedience io 
Lawful Summons . 

That on or about the day of one A B, then being 

Zillah Judge of and being as such Zillah Judge legally 

competent to issue a sundmons, did by his summons call upon the said 
[defendant) to appear and give his evidence at the Court House of 
‘ ou and such summons was duly served upon the tfrfd 
(defendant) who was legally bound to attend in obedience to the settle, 
yet he intentionally omitted to attend at the said Coart House, and 
that he has thereby committed an offence punishable under a, 174 of 
the Indian Penal Code, and within, &c. 

{No. 15.) Indictment for Disobedience to an Order promulgated by a 
public Servant. 

That on the day of A B, then being Magistrate 

of ' made and promulgated an order directing the Loft Hand 
Caste to refrain from conducting a procession through the 
street in the Village of , such being an order which he was 

lawfully empowered to promulgate, and the said (defendants) well 
knowing the said order disobeyed the directions of the said A B» and 
conducted the procession through the said street, whereby a riot woe 
earned in the said village (or) whereby dagger to human life and sefety 
was cosased, and that they have thereby committed an offenoe punish* 
able under s. 188 of the Indian Penal Code, and within, &c. 

Note .~^The indictment ought to show that the public servant was 
one authorised to promulgate an order, and that the order was one 
< which he was competent to make. If no riot resulted, and no danger 
was caused by the act of disobedience, the clauses in italics should be 
omitted, but some averment must be inserted to show that the conee- 
Winces stated in the previous clause of s. 388 have resulted from the 
Jd^tedience, otherwise no offence at all has been shown. 

PaXSE Evidence. —Indictment for giving False Evidence in a 
. Suit before a District Moonsif. 

5£ay 1&61> being summoned aa a witness 
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at the final hearing in 0. S. 1 of 3861, being a judicial proceeding 
then pending before the District Moonsiffof and being bound by 
solemn affirmation to state the truth, intentionally gave false evidence 
by knowingly and falsely stating that he had seen one Kamasawmy 
sign a certain document marked A, whereas he had not seen the said- 
Bamasawmy sign the said document, and that he has thereby commit¬ 
ted an offence punishable under s. 193 of the Indian Penal Code, and 
within, 


- Note .—'The averment that he “ intentionally gave false evidence v is 
a very material point. (2 W, It. 0. L. 11.) It is not necessary to 
state that the point on which he perjuied himself was material to the 
issue of the case, (Ibid and 1 Mad. H- C. 38.) The charge ought to 
state what the judicial proceeding was, in which the false evidence was 
given and even the paiticular stage of that proceeding. [1 B. A. Cr. 


No . 17.) Indictment for False Statement in an Income Tax Return, 


That hajon the day of being bound by law to make 

a declaration as to the amount of his profits for the year 1860, which 
declaration the Special Commissioner of Income Tax was authorized to> 
receive as evidence of the amouut of such profits, made a return to 
Robert Ellis, then being Special Commissioner of Income Tax for the 
Town of Madras, and in such return knowingly and falsely stated that 
his profits for the year 1860 had been only Rupees 1,000, whereas his 
profits for the said year had been Rupees 10,000, the said false 
statement being upon a point material to the object for which the said 
declaration was made, and that he has thereby committed an offence 
punishable under ss. 199 and 193 of the Indian Penal Code, and 
within, &c. 

Note ,—The practice in the High Court is to set out the sub¬ 
stance, and as nearly as possible the words of the statement upon which 
perjury is assigned. Where the charge did not distinctly set forth the 
statement which was alleged, but it appeared that the prisoners per¬ 
fectly understood on their trial what was the alleged false statement, 
and had not been prejudiced in their defence by the defective form of 
the charge, the Couit refused to interfere. (4 It. J. &P. 359.) But 
the High Court of Bengal has directed that in all committals for giv¬ 
ing fake evidence under ss. 193 to 195, the particular statements on 
which perjury is assigned should be invariably inserted in the charge. 
(1 R- C, C. Circ* 15.16.) And that part of the statement, which is 
alleged to he false, must be specifically pointed out. (5 R. C. C. OR. 
33.) The statement proved must also be substantially the same as 
that set out, unless the record is amended to meet the variance. (Afch 
713.) It must also be expressly alleged that the statement was 
knowingly and falsely made: (Arch. 707) but this allegation will be 
borne out by proof that the defendant had no reason to believe his* 
assertion to be true, though he did not in point of fact know it to ba 
vim tArch. 710.) 
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- Where several persona give false evidence, although they give it in 
the same proceeding, and in the very same words, the offence of each is 
a distinct offence, and of course they cannot be changed jointly in the 
same Court. Where the statement of each is part of the same transaction, 
bo that each offence will be proved atul rebutted by the same evidence, 
it is a common and convenient course to indict all the prisoners in the 
same indictment, charging each of course in a separate count. The 
Madras High Court has laid it down however that this course is open 
to abuse, as it is doubtful whether prisoneis so trird together will 
understand that they are entitled to call one another as witnesses in 
their defence. The Judges therefore directed that the strictly legal course 
should for the future be followed. Each act of giving false evidence 
being a separate offence a separate charge must necessarily be framed 
against each prisoner - T and m future a separate trial must be held of 
each charge. (3 Mad. H.C. Appendix 32.) 

By Act XVIII of 1863, s. 24, it is provided that in an indictment 
for giving or fabricating false evidence, or for any offence which by the 
Penal Code is declared to be punishable in the same manner as the 
offence of intentionally giving false evidence, or for allotting, or at¬ 
tempting to commit any of the offences aforesaid, it shall be^mfficient to 
set forth the substance of the offence charged upon the defendant, 
without setting forth any part of any proceeding m law or in equity, 
and without setting forth the commission or authority of the Court or 
person before whom such offence was committed* 

(iVo, 18.) Indictment for fabricating fake Evidence, and for Witty 
the same knowingly. 


That he fabricated false evidence by making in an account book a 
false entry, purporting to be an entry of a payment of Rs. 1,000 by 
one A. B. to one Veerasawmy, intending that such false entry should 
appear in evidence in a judicial proceeding, and that such false entry, 
so appearing in evidence, should cause any person, who in such pro¬ 
ceeding might have to form an opinion upon the evidence, to entertain 
an erroneous opinion touching the fact of such payment, the same 
being a point material to the result of such proceeding and that be 
has thereby committed an offence punishable under a* 193 of the In¬ 
dian Penal Code, and within, &c. 

That he, the said A. B. in 0. 3.1 of 1861, being a judicial proceed¬ 
ing before the Civil Judge of corruptly used the entry in 

the last count mentioned as genuine evidence, knowing tbh same to 
be fabricated, and that he bus thereby committed an offence punishable 
under s. 196 and s. 193 of the Indian Penal Code, and within, &e* 
( 1 V 0 . 19.) Indictment for causing disappearance of evidence . 

That he, having reason to believe that an offence, that is to say, 
wmrder, had been committed, did throw a certain dead body into a 
'*weU» and thereby cause evideuce of the commission of that offence to 
with the intention of screening the offender from legal 
bnent, and that he has thereby committed an offence punishable 
gvu ,201 of the Indiaa Penal Code, and within, &e- 

h prisoner is charged under this section, or under 

r t rrf * , 
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ss. 202, or 203, it is not necessary to show that any offence had been 
actually committed, provided he committed the act under the mistaken ' 
belief that an offence had been committed, (2 W. R, 0. L. 1,) < 

(No. 20 ) Indictment for false personation in a BuiL 

That he on the day of falsely personated one 

A 35 in a judicial proceeding before 0 D., Esq., the Commissioner of the 
High Court of Madras, and m such assumed character became security 
for one X, a receiver appointed by the said Court, the same being an 
act done in a civil suit then pending in the said High Court, and that 
lie has thereby committed an offence punishable under s. 205 of the 
Iudian Penal Code, and within, &c. 

[No. 21.) Indictment for fraudulent transfer of property . 

^ That one A B was a creditor of the said {.defendant) and had sued 
him in the MoonsifFs CouTt of in O. S. 1 of 1861, and 

had obtained judgment against him for the sum of Rupees 1000, and the® 
said [defendant) intending to prevent a certain piece of land situated 
in the village of from being taken in execution of the said decree, 
fraudulently transferred the same to one C D, and that he has thereby 
committe^an offence punishable under s. 206ofthe Iudian Penal Code, 
and within, &c. 

[No. 22,) Indictment for a false claim . 

That he on or about the day of commenced 

a suit in the District MoonsifFs Court of against one 

A B, and in the aaitl suit falsely claimed to be the owner ot certain 
jewels then in the possession of the said A B, with inteut to injure 
the said A B, whereas he well knew that he was not the owner of the 
jewels so claimed, and that he has thereby committed an offence punish* 
able under s. 209 of the Indian Penal Code, and within, &c. 

[No, 28.) Indictment for a false charge of an offence. 

That he on or about the day of with intent ’ 

to cause injury to one A B, appeared before the Magistrate of 
and there falsely charged the said A B with having stolen Us, 50, he 
the said [defendant) at the time well knowing that A B had not stolen 
the said money, and that there was no just or lawful ground for such 
charge, and that he has thereby committed an offence punishable under 
a. 211 of the Indian Penal Code, and within, &c. 

See 2 W. R. C. L. 2 where this form is laid down. The nature erf 
the false charge should be stated in the finding, and entered in the 
Calendar. (1 Bomb, H. C. 88.) 

(No. 24.) Indictment for Harbouring an Offender. 

That on or about the day of the crime of dacoity 

Was committed in the village of and that he the said (defend¬ 
ant) harboured one A B, whom he, at the time he harboured him, knew 
(or had reason to believe) to be one of the offenders, with the intention 
of screening him from legal punishment, ami that he has thereby com¬ 
mitted an offence punishable under s. 212 of the Indian Penal Code, and 
within, See. 
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(/ft?. 25.) Indictment for omission to apprehend^ or for permitting m 

escape . 

That he, being a public servant, that ia to say, an Inspector of 
Police (Keeper of the Jail of) and being as suoh public servant legally 
bound to apprehend (keep in confinement) one AB who then was 
charged with the offence of robbery, intentionally omitted to appre¬ 
hend the said AB, {suffered the sa%d AB who was then in confinement 
in the said jail to escape from such confinement) and that he has there¬ 
by committed an offence punishable under $. 221 of the Indian Penal 
Code, and within, &c. 

Note .—The nature of the office held by the prisoner should be 
stated, so that it may appear whether the legal obligation to appre¬ 
hend, or to keep in confinement, attached to it. (1 K C. C. Oirc. 19.) 
The names of the persons suffered to escape should be stated ; (ibid.) 
but this is not an essential to the charge, but merely a matter of 
particularity, for the information of the accused- The nature of the 
charge against the person who escaped should also be stated in 
charges under this section, and under ss. 222 and 225, since the 
punishment of the public servant depends upon the extent to which 
justice was likely to be defeated by his breach of duty. ** 

(No. 26.) Indictment for Counterfeiting Coin „ 

That he on or about the day of counterfeited a piece 

of the Queen’s Coin known as a Company’s Rupee, and that he has 
thereby committed an offence punishable under s, 262 of the Indian 
Penal Code, and within, &c. , 

Oft?. 27.) Indictment for passing off and possessing Counterfeit Com * 

First; That he on or about the day of having 

a counterfeit Com, which was a counterfeit of a piece of the Queen’s 
Coin known as a Company’s Rupee, and which, at the time when he 
became possessed of it, he knew to be] a counterfeit of the Queen’s 
Coin, fraudulently delivered the same to one A B, and that he has 
thereby committed an offence punishable under s, 240 of the Indian 
Penal Code, and within, &c* 

(No. 28.) Secondly , That he on or about the day of 

delivered to one A B as genuine a counterfeit Coin, that is to say, a 
counterfeit Rupee, knowing the same to be counterfeit, and that he has 
thereby committed an offence punishable under s« 241 of the ludiau 
Penal Code, and within, &c. 

In charges under s. 241, the coin delivered and the Queen’s coin of 
which it was a counterfeit, should be described, and the name of the 
person to whom it was delivered, a3 required by the model from clause 
1, a* 243, Cr. P % C. It is also essential that the element of fraud should 
he recognized, either by the use of the word u fraudulently” in the 
charge, or of the terms a as genuine” in the manner indicated in the 
j$ain$le form* (1 R* C. C. Circ. 20.) 
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counterfeit Anna pieces, he, at the time when he became possessed 
thereof, having well known that they were counterfeit, and that he has 
thereby committed an offence punishable under s. 242 of the Indian 
Penal Code, and within, &c, 

(No. 30.) Indictment for murder . 

That he the said A. B, on or about the day of at 

did commit culpable homicide amounting to murder (1 W. R. C. L. 
12) by causing the death of one Z by doing an act with the intention 
of causing the death of a human being, 

(or) loy doing an act with the intention of causing such bodily 
injury to the said Z, as he the said A. B. knew to be likely to cause 
the death of the said Z, 

(or) by doing an act, with the intention of causing bodily injury to 
some person, and that the bodily injury intended to be inflicted was 
sufficient in the ordinary course of nature to cause death, 

(or) by doing an act, knowing it to be so immediately dangerous 
that it must in all probability cause the death of a human being, or 
such bodily injury as was likely to cause the death of a human being, 
and committing such act without any excuse for incurring the risk of 
causing death or such injury as aforesaid, and that he has thereby 
committed an offence punishable under s. 302 of the Indian Penal 
Code, and within the cognisance of the (Style of the Court.) 

Note .—The above form is sufficient iu the High Court withont set^ 
ting forth the manner in which, or the means by which the death was 
caused. (Act XVIII of 1862, ss. 9. 10.) Only one of the clauses com¬ 
mencing with (or) should be used in the same count, hut if there is 
any doubt as to the character of the act, it is well to use different 
counts, stating the nature of the act differently in each. The same 
commencement and conclusion will be required in each count. 

It is not necessary in the High Court to negative the special excep¬ 
tions contained in s. 300. (Act XVIII of 1862, s. 26.) 

The above form is much more specific than that given in s. 243 of 
the Criminal Proceduie Code ; the form there given was formerly ruled 
by the Bengal High Court to be most incomplete, as not fulfilling the 
requirements of s. 237 of the same Code, inasmuch a3 it did not nega¬ 
tive the special exceptions. [2 W. B. C* L- 12. 8. 1 W, R. D. L. 9* 
12, 13.) But the Bengal High CouTt has now directed that, in the. 
Mofussil, charges of murder should for the future be drawn up in the 
form given by the Cr* P. C. s. 243. 

That he (or they) the said A B on or about the day of 

at t committed murder by causing the death of 0. D, and 
that he (or they) has (or have) thereby committed an offence punishable 
under s. 302 of the Indian Penal Code, and within, &©, (1 R* C. C. 

Oirc. 26. CR. 33. and See ante , p. 369.) 

No. 31.) Indictment for Culpable Homicide* 

That he on or about the day at committed 

culpable homicide not amounting to murder by causing the death of 
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by doing; an act with the intention of causing death, 
(or) with the intention of causing such bodily injury as was likely to 
cause death, (or) with the knowledge that he was likely by such aots 
to cause death, and that he has thereby committed an offence punish¬ 
able under s. 304 of the Indian Penal Code, and within, &c* 

Note. —The indictment should state whether the act constituting 
the offence of culpable homicide not amounting to murder was done 
with the intention of causing cleatb, or only with the knowledge that 
it was likely to cause death, as distinct penalties are provided by law 
for the same acts as above distinguished,” (2 W. R. 0, L. 8,) The 
words not amounting to murder,” should also be used. (1 W. R. 
C. L. 12.) 

See Act XVIII of 1862, ss. 9. 10 According to English law and 
in the High Court under Act XVIII of 1862. s. 11, separate counts 
for murder and culpable homicide are unnecessary, as upon an indict¬ 
ment for the graver offence, the jury may convict of the mmor* 

{No. 32.) Indictment for Causing Miscarriage . 

That he on or about the day of voluntarily and 

without the consent of A B, then being a woman with child caused 
the said A B to miscarry, such miscarriage not being caused in good 
faith for the purpose of saving the life of the said woman, and that he 
has thereby committed an offence punishable under s. 313 bf the 
Indian Penal Code, and within, &c. * 

(No. 33.) Indictment for causing Grievous Hurt by Dangerous 
Weapon* 

That he on or about the day of voluntarily caused 

grievous huit to one A B by means of an instrument for shooting, that 
is to say a pistol, the said hurt not being caused on giave and sudden 
provocation^ and that he has thereby committed an offence punishable 
under s. 326 of tbe Indian Penal Code and within, See. 

Note.—* 1 It shall not be necessary in an indictment for voluntarily 
causing giievous hurt to specify the particular kind of grievous hurt/* 
(Act XVIII of 1862, s, 13.) The words in italics need not be 
inserted in indictments, in the High Court, (Ibid. s. 26) but in the 
Mofussil they ought to be inserted. (Or, P. C. s. 287. 1 R. 0* 0. 
Oirc. 26.) The form given in the Crim. Pro, Code itself, however, omits 
these words, (s, 239. cl. 6) and the Madras High Court has ruled that 
a charge is good without them. (4 Mad. II. C, Appx. Si) 

(Afc, 34 ) hidictment for causing Grievous Nutt by NegUgenc* 

That he on or about the day of caused grievous hart 

one A E by doing an act, that is to say, by driving a carnage so 
sashly (or negligently) aB to endanger the personal safely of others, 
jggd that he has thereby committed an offenoe punishable under a. 338 
||||jk Indian Penal Code, and within, &c, 

wSmmm xt m < im a, u* * jm. 
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{No. 35,) Indictment for Wrongful Confinement for the purpose 
of Compelling Restoration of Property* 

That lie on or about the day of wrongfully confined 

one A B, for tbe purpose of constraining the said A B to cause the 
restoration of certain jewels, before then stolen from him the said 
( defendant ,) and that he has thereby committed an offence punishable 
under s, 348 of the Indian Penal Code, within, &c- 

Note,— The name of the person wrongfully confined should be 
given. (1 E, C. C. Cue. 20,) 

( No , 36 ) Indictment for an Assault* 

That he on or about the day*of assaulted one A B, the 

said assault not being committed on grave and sudden provocation given 
by A B, and that he has thereby committed an offence punishable under 
s. 352 of the Indian Penal Code and within, fee* 

( No. 37.) Indictment for Kidnapping from Lawful Guardianship. 

That he on nr about the day of kidnapped one AB, 

being a female under the age of 16, (or being a person of unsound mind) 
from lawfyj guardianship by taking her out of the keeping of h$r father 
C D without his consent, and that he has thereby committed an offence 
punishable under s. 353 of the Indian Penal Code and within, fee, 

(Vo. 3 8.) Indictment for Abduction of a Woman. 

That he on or about the day of abducted a certain 

woman named A B by inducing her by deceitful means to go from her 
home, kuowing it to be likely that she would be seduced to illicit in¬ 
tercourse, and that he has thereby committed an offence punishable 
under s, 366 of the Indian Penal Code and within, fee. 

iVote.—The particular portions of the section which fit the particular 
case must be selected in framing the charge. (2 W. R. C. L. 7.) 

(No- 39.) Indictment for Rape . 

That he on or about the day of committed rape upon 
the person of one A B, and that he has thereby committed an offence 
punishable under s. 376 of the Indian Penal Code and within, fee. 

(No. 400 Indictment for Theft by a Servant. 

That he on or about the day of being the servant of one 

A B, did commit theft in respect of certain property then in the pos¬ 
session of his said master, (2 W. E. 0. L. 8) by dishonestly taking 
six spoons out of the possession of the said A B without his consent, 
and that he has thereby committed an offence punishable under s. 381 
of the Indian Penal Code and within, fee. 

Note .—This indictment will be proved by showing a moving with 
dishonest intention. (Act XVIII of 1862, s, 8.) If it is necessary to 
mention any instrument, money, or note, see Act XYIII of 1862, as. 
15,25. 

Where a completed theft is charged, the goods ought to be stated* 
Otherwise where only an attempt to steal is alleged. (Reg- v, Gallagher. 
SA&I'llQ, 24,1^0,489.) 
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If the facts proved umler this indictment amount to criminal mis- 
appropriation or breach of trust, there may still be a conviction ; see 
ante, p. 368. 

As to cases where the evidence establishes several acts of theft. 
Sec Act XVIII oM862, s. 23, ante, p. 371, 

(Vo, 41.) Indictment for Theft in a dwelling house. 

That he on or about the day of 

committed theft in a building used by one 0 D as a human dwelling 
(or for the custody of property) by dishonestly taking one brass vessel 
the property of the said C I) out of the said building without Ins con¬ 
sent, and that he has thereby committed an offence punishable under 
a. 380 of Indian Penal Code and within, &c. 

(Vo. 42.) Indictment for Extortion by putting in fear of Death* 

That he on or about the day of did extort a pro¬ 

missory note for Rupees 10 D from A B, having, in order to the com¬ 
mitting of such extortion, put the said A B in fear of death, and that 
he has thereby committed an offence punishable under s. 386 of the 
Indian Penal Code and within, &c. 

(Vo. 43.) Indictment for Highway Robbery by Night* 

That he on or about the day of ' on tW 

highway leading from A to B, and between sunset and sunrise, rob* 
bed one C D of a watch and seals, and that he has thereby committed 
an offence punishable under s. 392 of the Indian Penal Code and 
within, &e. 

Note .—The averment that the offence was committed on the high¬ 
way is material. (1 W, 11. C. L. 11.) 

Distinct robberies committed in different houses during the same 
night by the same prisoners should be act out in separate charges, and 
haoh should be tried separately. Where all the charges were united 
in the same indictment, and tried simultaneously, the conviction was 
quashed and a new trial ordered. (2 B. C. & C. C. C. It. 67.) 

4 /’ u (Vo. 44.) Indictment for Dacoity with Murder* 

That on or about the day of he, with other* to 

the number office or more , committed robbery, and thereby dacoity, at 
the village of and that in committing such dacoity one of the said 
persons* murdered one A B, and that he the said (defendant) has thereby 
committed an offence punishable under s. 306 of the Indian Penal 
Code and within, See, 

Note .—The words in italics are said by the Bengal High Court to be 
redundant as being included m the teim dacoity. (2 W. B. C. L. 1.) 
But the Madras lhgh Court has ruled that they should be inserted* as 
being necessary to inform the prisoner of the charge against him, 
(Madras Rulings, 1864 on s, 39o.) 

Sfltop^tbe charge is preferred under s. 397, or s. 398, the charge 
ft* 396 as well, since the former sections merely impose 
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a minimum punishment, while the extent of the penalty is to he found 
in s. 395. (5 R* J & P. 137,) 

(jVo. 45 ) Indictment for Criminal Misappropriation. 

That he on or about the day of dishonestly mis¬ 

appropriated certain jewels, knowing that such property was in the 
possession of one Ramasawmy, now deceased, at the time of his death, 
and that the same had not since been in the possession of any person 
legally entitled to such possession, and that he has thereby committed 
an offence punishable under s, 404 of the Indian Penal Code and 
within, See. 

Note ,—If the offence really committed should amount to a theft, the 
conviction will still be valid. Ante, p* 368. 

[No. 4S.) Indictment for Criminal Breach of Trust. 

That he being the Clerk of John Brown, and being in such capacity 
entrusted with a promissory note the property of the said John Brown, 
committed criminal breach of trust by dishonestly converting the said 
note to his own use, and that he has thereby committed an offence 
punishable under s. 408 Df the Indian Penal Code and within, &c. 

Note .—As to the mode of describing instiuments, money and notes, 
see Act XVIII of 1852, as. 15, 25. 

Where the defendant is the servant of a partnership, or of a Joint 
Stock Company not incorporated, (Reg v. Erankland, 32 L. J. M- C. 
69 1. L & C. 27 6) the correct mode of flaming the indictment is to 
state that he is the servant of one of the partners or shareholders by 
name, and of others, not naming them. And the property should be 
laid in the same way. (9. Geo* IV c. 74. s. 10, Act XVIII of 1862, 
s% 39-) 

If the alleged breach of trust should turn out to be a theft, the de¬ 
fendant may still be convicted under this indictment. See ante, p. 386* 

The Criminal Procedure Code seems to consider that a mere state¬ 
ment that A committed criminal breach of trust is sufficient m an indict¬ 
ment. Even if such an indictment should be held legally sufficient, it 
is obvious that justice demands a more specific statement from the 
prosecutor. 

(No, 47.) Indictment for Receiving Stolen Property . 

That he on or about the day of dishonestly re¬ 

ceived a gold bracelet, then being stolen property, knowing (or having 
reason to believe,) the same to be stolen property, and that he has- 
thereby committed an offence punishable under s* 411 of the Indian 
Penal Code and within, Sec. 

The Bombay High Court have laid it down that a charge under this 
section should allege that the article found in the prisoner's possession 
was property stolen from A B (naming him) the owner thereof. 

Bomb. H* C. 96.) But this specification might often be impossible* 
mA I cannot see that it is ever necessary. 
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(No. 48.) Indictment for Cheating* 

That lie on or about the day of cheated one 

Veerasawmy, by falsely pretending that a certain ornament was made of 
gold, and thereby deceived the said Veerasawmy, and fraudulently 
induced him to pay the sum of Rupees 100, the property of the mid 
Veerasawmy 7 as the price of the said ornament, whereas the said orna¬ 
ment was not of gold, in consequence of which the said Veerasawmy 
suffered damage in his property ; and that he has thereby committed 
an offence punishable under s. 420 of the Indian Penal Code and 
within, &c- 

Note „—Under English law an indictment for cheating was bad unless 
it set out the false pretences, and it was not sufficient merely to allege 
that the money was obtained from the defendant by false pretences. 
(Arch. 401.) Probably in Mofussil practice such particularity would 
not be held necessary, but it seems to me most advisable that the 
indictment should be as specific as possible for the protection of the 
prisoners. A mere allegation in the words of the Code, that A cheated 
% would be too vague to give any information of value to the prisoner 
or the judge. * 

According to the practice of the High Court, it is also necessary to 
negative the pretences by speoial averment, (Arch. 407) but out of 
those limits such precision would probably not be required* f 

The indictment should state whose the property is, so as to rtegative 
the possibility of its being the property of the prisoner. But the 
omiasiou of such a statement is merely an u uncertainty/* which must 
be objected to before the jury is sworn, and not afterwards. (Act XVIII 
of 1S62, s. 41. Keg. y. Willans, 1 Mad- H. C. 31.) In Keg. v . Wiltons 
the High Court seemed to lay down, though with considerable reluc¬ 
tance, on the authority of English cases, that if the property was in fact 
not that of the prosecutor; as for instance, if A by cheating B, in¬ 
duced him to deliver up the property of C; the offence under s. 415 
would not be committed. Even supposing this view of the law to 
be correct, T have no doubt that any legal possession, which entitled the 
party cheated to retain the article as against the party cheating him* 
would be held to be sufficient proof of property to support an indict¬ 
ment. (See ante, p. 265.) 

An indictment for cheating the prosecutor of his property is proved 
by evidence that the article was in fact delivered by the prosecutor’s 
wife, upon a permission granted by the prosecutor under the influence 
of the false statement. (Reg. y. Moseley 31 LJ. M. C. 24* L* & C. 92,) 

As to the mode of describing the property obtained by cheating, 
see Act XVIII of 18C2, ss. 15, 25. 

(No. 49.) Indictment for Mischief to Cattle . 

That he on or about the cloy of committed mis- 

Mfay maiming a horse (or a dog, of the value of fifty rupees) the 
of A B, and that lie has thereby committed an offence puu- 
429 of the Indian Penal Code, and within, &c. 
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Note .— Under this section, value may be the essence of the offence, 
and would have to be alleged, anti proved. 

(No. 50.) Indictment Jor Lurking House-Trespass by Night . 

'That he on or about the day of at 

committed lurking house-trespass by night in the house of and 
that he has thereby commuted an offence punishable under s. 456 
of the Indian Penal Code, and within, See. 

(So. 51 ) Indictment for house-breaking by night with intent to 
commit Theft. 

That he on or about the day of broke into the 

house of one A B after sunset and before sunrise, m order to commit 
theft, (oi in order to the committing of an offence punishable with 
prisonment , that is to say the offence of adultery ,) and that he has thereby 
committed an offence punishable under s. 4*5 7 of the Indian Penal 
Code, and within, See. 

Note .—If theft has been committed, add a count under e. 380, 
Form 41,jmte, p. 394. 

(No. 52.) Indictment for breaking open a dosed receptacle 
entrusted to him. 

That he being entrusted with a closed receptacle, that is to say a 
box, containing property, \oi which he believed to contain property) did, 
on or about the day of dishonestly 

break open the same, not having authority so to do, and that he has 
thereby committed an offence punishable under s. 462 of the Indian 
Penal Code, and within, ke. 

(No. 53,) Indictment for forging a Bill of Exchange and fraudulently' 
^ ' using the same. 

J Inti That he on or about the day of commit¬ 

ted forgery, by making a certain false Bill of Exchange, purport¬ 
ing to be a valuable security, with intent to defraud, and that he has 
thereby committed an offence punishable under s 457 of the Indian 
Penal Code, and within, &c- 

Secondly ; That he on or about the day of frau¬ 

dulently used the said forged Bill of Exchange as genuine, knowing it 
to be forged, and that he has theieby committed an offence punishable, 
under ss. 47l and 457 of the Indian Peoal Code, and within, &c. ^ 

Note .—See as to the description of the document forged. ActXVlII 
of 1882, ss. 15, 25* ♦ 

Where the forgery consists in altering a true instrument, the offence 
may still be described as a forgery of the whole, (dnte, p. 318.) 

It is not necessary to mention the person upon whom the forgery 
has been passed off, or attempted to be so. (Arch 466.) 

< It is euflScient to allege the intention to defraud generally, without 
stating any particular person who would be defrauded by the forgery. 
(Act XVIII of 1862, s* 16,) 
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(No. 5 4*. 3 Indictment for Bigamy. 

That he the said John Brown on the day of had a 

wife living named Sarah Brown, who had been continually absent 
from the said John Brown for the space of 7 years, and had not been 
heard of by him as being alive within that time , and that he on the 
said day married one Elizabeth Smith, the said last named marriage 
being void by reason of its taking place during the life of the said 
Sarah Brown, (and that he the said John Brown did not before Ike said 
last named marriage inform the said Elizabeth Smith of the real state 
of facts connected with his said first marriage so far as the same were 
mthin his own knowledge) and that he has thereby committed an 
offence punishable under s. 494 of the Indian Tonal Code, and 
within, &e. 

(No. 55.) Indictment for Adultery. 

That he on or about day of committed adultery 

by having sexual intercourse with one who then was, and 

whom he knew (or had reason to believe to be) the wife of another man 
that is to say of one without the consent or coiyuvance of 

the said (name of husband) such sexual intercourse not amounting to 
the offenoe of rape, and that he has thereby committed an offence 
punishable under s. 497 of the Indian Penal Code, and within, 

(No. 55.) Indictment for enticing away a married woman. 

That he on or about the day of enticed away from 

her husband [or from one who then had the care of her on behalf of Iter 
husband ) a certain woman named who then was and whom he 

the said then knew (or had reason to believe) to be the wife 

of one with intent that she might have illicit jntercouise with 

him the said (or with a certain other person named 

) and that he has thereby committed an offence 
punishable under s. 498 of the Indian Penal Code, and within, &c* 

i 

Note.-~ln cases of bigamy, the offence is completed at the time 

the second marriage, and must be tried by the Court within whose 
Jurisdiction such second marriage took place* In cases of adultery, any 
Court may try the offence, within whose limits any act of criminal con¬ 
nection took place. In cases of enticing or taking away a married 
woman, there is an offence triable in every district into which the 
woman was enticed. But where she is taken out of one district, and 
lives with the man in another, if the trial is to be in the latter dis¬ 
trict, it would be well to add a count under s. 498 for detaining her 
in that district.. Of course, a man cannot be tried twice in the same 
or in different districts, for different acts of the same continuous adul¬ 
tery, enticing or detaining. 

(No. 57.) Indictment for defamation. 

iThat he on or about the day of defamed A B, by 

publishing concerning him the following words (hereinsert 
and that he has thereby committed an offence 
$00 of the Indian Penal Code, and within, fee. 
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JV^ —See as to negativing the exceptions in s. 499, Act XVIII 
of 1862, s* 26, p. 369. 

(2Vb. 68.) Indictment for Criminal Intimidation* 

That he on or about the day of criminally inti¬ 

midated A B, by threatening to cause grievous hurt to one B 0, with intent 
to cause the said A B to do an act which he was not legally bound to 
that is to give money to the accused) and that he has thereby com¬ 
mitted an offence punishable under s. 506 of the Indian Penal Code, 
and within, &c. 

Note. —The words in italics are probably not necessary, at least in 
the Mofussil, but if any part of the description of the offence is set out 
the whole is necessary. 

(No. 59.) Indictment for attempting to commit house-breaking . - 

That he on or about the day of did attempt to 

commit house-breaking in the house of one , and in such 

attempt did an act towards the commission of the olfence, and that 
he has thereby committed an offence punishable under s 511 and s. 
453 of th»Indian Penal Code, and within, &c. 

Note* —No separate count for an attempt, is necessary, where the 
completed offence is charged (Act XVIII of 1862, s, 17, ante , p. 365 ) 

The indictment must specify not only s.511, but the section of the 
Code under which the offence, if completed, would have been punishable, 
sb a reference to both sections is necessary to detetmine the penalty. 
<2 W. E. C. L. 2.) 

Charges of attempts must of course contain a correct legal do* 
scrlption of the offence attempted, but need not state it in as much 
detail, as a charge of actually committing the offence. Por instance, 
a count for an attempted theft need not specify the goods which the 
thief attempted to steal, since that cannot always be known. (Beg. 
Johnson, 34 Ii. J. M. C. 24. L & C, 489.) But an indictment for 
an attempt to cheat was held insufficient which simply stated that 
the prisoner “did unlawfully attempt and endeavour, fraudulently, 
falsely and unlawfully to obtain from the A. Insurance Co. JB22-1Q, 
with intent thereby then and there to cheat and defraud the said Com¬ 
pany (Reg. v . March. 1 Den. C. C. 505.) Here, not only the indict¬ 
ment gave the prisoner no information as to the nature of the offence 
which was charged against him, but it stated nothing which, if admit* 
ted, amounted to an offence. 

t No* 60.) Indictment for Theft after a previous conviction . 

That he on or about the day of committed theft bv dis¬ 
honestly taking one gold bangle then in the possession of one A £ out 
of hia possession without his consent, and that he has thereby com¬ 
mitted an offence punishable under s. 379 of the Indian Penal Code, and 
within, &o* And the said {defendant) stands further charged that he, 
^before the committing of the said offence, that is to say, on the 
' of * #had been convicted in Calendar No, 

dpiSo file of, of an offence punishable under Chapter XVII 
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of the Penal Code with imprisonment for a term of three years, that 
is to say, the offence of hous**-breaking by night, {describe'the offence 
in the words used tn the Section under which the penalty is imposed) 
which conviction is still in full force and effect, and that he is thereby 
liable to enhanced puuishment under s. 75 of the Indian Penal Code, 
and within, &e. 

Note *—The date of the previous conviction ought to be mentioned 
in the charge, since, in order to render s. 75 of the Penal Code appli¬ 
cable, it is necessary that the previous offence should have been com¬ 
mitted since the 1st of January 1862, when that Code became law. 
(1TL J &P. 5 62, and see aate, p. 39,) But to carry out the above 
principle strictly, it would be rather necessary to state the time at 
which the offence was committed, than the date of the conviction. 

The Bengal High Court has laid it down “that the previous con¬ 
viction of the prisoner should not be entered in the charge against 
him, but should be brought forward by the prosecution after the con¬ 
viction, and be taken into consideration by the Judge, when passing 
sentence. To enter such a circumstance in tho charge would be apt, 
very improperly, to prejudice ihc jury trying the case.” (1 R, C. C. 
,Cuc. 26.) But this dictum seems to me to be clearly wrong, if it 
refers to cases under s. 75- The previous conviction is a distinct ag¬ 
gravation of the offence, which subjects the offender to an enhanced 
punishment, The charge should, therefore, give him distinct noth*of 
it, so that he may be able to show that he was not the person eoeviot- 
ed, or that his conviction was reversed, or that he was convicted of 
something different fiom what is alleged. And accordingly the Mad¬ 
ras High Court has ruled that “ the previous convictiou should bo 
made a separate head of chaige on the trial for the subsequent 
offence” (Rulings of 1864, s. 75.) All improper prejudice to the 
prisoner may be prevented by adopting that which luis been declared 
by the Madras High Couit to be the proper course, viz , ** First to 
try the prisoner on the substantive charge then under enquiry, and if 
he should be convicted on that charge, to charge him with, and try the 
{act of the previous conviction,” (Rulings of 1865 on a. 75*) This 
kite the course now adopted in England, under 24 and 25 Viet, c 96, 

# i il£ (2 Russ. 348,) 

If the prisoner admits the fact of the previous conviction, further 
trial is of course unnecessary. If he pleads not guilty to it also, 
then the previous conviction must be proved, in the manner pointed 
out, ante , p. 382, and evidence must be given to identify the prisoner 
with the person named in the previous conviction. This is generally 
done by some one who was present at the first trial, or Who 
has had the prisoner under his charge upon the former sentence. The 
- finding that he was previously convicted must then be entered oil the 
^record, and the aggravated sentence can be passed. 
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ACT No. XYII OF 1862. 


Passed by the Legislative Council op India. 

{Received the assent of the Governor-General !, on the 
lsi May 1862.) 


An Act to repeal certain Regulations and Acts relating 
to Criminal Law and Procedure. 

Whbraes by Act XLV of 1860, a Penal Code has 

Preamble been prescribed for British India, and 

leamoe. the said Code came into operation on 

the 1st day of January 1862; and whereas by Act 
XXV of 1861, a Code of Procedure is provided for 
the Courts of Criminal Judicature not established by 
Royal‘Charter, and the said Code likewise came into 
operation on the 1st day of January 18 62 in the Pre- . 
.sidencies of Bengal, Madras, and Bombay, and was 
at the same time, or has since been, or hereafter may 
be extended to other parts of British India; and 
whereas it is expedient to repeal, in the manner here¬ 
inafter provided, certain Regulations and Acts relat¬ 
ing to Criminal Law and Procedure ; it is enacted 
as follows:— 

The several Regulations and Acts set forth in 
the Schedule hereunto ann exed, so far 
as they provide for the punishment of 
offences, shall be held to have been and 
are hereby repealed from the 1st day 
of January 1862 in the .Presidencies 
of Bengal, Madras, and Bombay, and 
in the other parts of British India in which such 
Regulations and Acts or any of them were in force on 
f^e said 1st day of January 1862, except in so far 
as they repeal the whole or any part of any other 

51 


1 . 


Repeal of Regu¬ 
lations and Acts 
providing for the 
pun.ieh.ment of of¬ 
fences, 


Exception. 
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Regulation or Act, and except as to any offence 
committed before the said 1st day of January 1862. 

IX. To the extent expressed in the Schedule an- 
Xepeai of Reg*, aexed to this Act, the Regulations and 
latfoiw and Acta Acts set forth therein, which are not 
s2 Cot in repealed by the last preceding Section, 
planes where Code shall, except in so faras they repeal the 
oLuriCe whole or any part of any other Regu- 
operation on 1 st lation or Act, and except as to any of- 
jwmary 1862 . fence committed before the said 1st day 

of January 1862, be held to have been and are hereby 
Repealed from the said date in the Presidencies of 
Bengal, Madras, and Bombay, and in the other parts 
of British India in which such Regulations and Acts 
or any of them were in force on the said 1st day of 
January 1862, and in which the said Code of Crimi¬ 
nal Procedure came into operation on such date. 

III. To the extent expressed in the Schedule at** 

Repeal of the nexed to the Act, the Regulations and 
same Regulations Acts set forth therein, which are not 
where the’codTof repealed by Section 1 of this Act, and 
Criminal JProce- w hich were in force on the said 1st 
into operation on day ox January 18G2, m any part or 
1st January 1862. British India in which the said Code 
of Criminal Procedure did not come into opera¬ 
tion on the said 1st day of January 1862, shall, ex¬ 
cept in so far as they repeal the whole or any part of 
a®gr other Regulation or Act, and except as to any 
offenee committed before the date on which the said 
Code shall have been or shall hereafter be extended 
to such part of British India, be held to have been 
or shall be repealed in such part of British India 
from the date on which the said Code shall have been 
or shall be so extended thereto. 


rocednre and 


xk the iti 


In the investigation and trial of offences obXh- 
mitted before the said lstday of Janu¬ 
ary 1862, the Criminal Courts of the 
^ several grades, and the Officers of 
Police shall, after the passing of this 
the provisions of the 
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Code of Criminal Procedure, so far as the same can 
be applied, where the said Code shall be in opera¬ 
tion at the time of such investigation or trial; and 
for the trial and punishment of such offences such 
Courts shall exercise the jurisdictionandpowers vest¬ 
ed in them under the said Code of Criminal Proce¬ 
dure ; provided that no person convicted of any such 
offence shall be liable to any other punishment than 
that to which he would have been liable had he been 
convicted of such offence before the said 1st day of 
January 1862, and that no such person, who shall 
claim the same, shall be deprived of any right of 
appeal or reference to a Sudder Court which he would 
have enjoyed, had the trial been held under any of 
the Regulations or Acts hereby repealed. 

V. * In any part of British India to which the 

t> lx... Code of Criminal Procedure shall be 

investigation and extended after the passing ot this Act, 
whicii the Code of the said Code shall, subj ect to the pro- 
Criminai Proce- visions of the last preceding Section, 
Ster passing ‘^of followed in th e investigation an4, 

Uds Aot, of offen- trial of any offences committed before 
£w°dSeof e*t«£ the date of such extension. 

SXOtli 1 

VI. No sentence passed before the passing of 
Saving of certain this Act for any offence which shall 

sentences passed have been committedbeforethe 1st day 
mttedWorec’o'de of January 1862, (or whenever the 
of, Criminal Pro- gaid Code of Criminal Procedure shall 
operation, by rea- not have been extended toany place in 
B rocedu 7 e of that British India on the said 1st day of Ja- 
Cod™ having been nuary 1862, then before the date on 
followed. which the said Code shall have faee» 

extended to such place), shall be liable to be quashed 
or set aside by reason only of the Procedure in the 
investigation or trial of any such offence having .been 
wholly or in part the procedure provided by the 
s$id Code of Criminal Procedure. Provided that, 
^ if in any such case it shall appear that 

jjrijj, the accused party has been deprived of 

||$$jght of appeal or reference to a Sudder Count 
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which he would have enjoyed had the trial been held 
under any of the Regulations or Acts hereby repeal¬ 
ed, the Sudder Court or the highest Court of Cri¬ 
minal Jurisdiction may call for the proceedings in 
the case, and pass such order thereon as it may deem 
just and proper. 

VII. Nothing in this Act shall affect any sentence 
or order passed, or any proceeding 
Saving o* oertaia held, or any act done, previously to 

KjbKU tlle P assin g of tllia Act andin accord- 
of this Act. ance with any Act or Regulation re¬ 

pealed by this Act. 


SCHEDULE OF REGULATIONS AND ACTS REPEALED. 


Reference to Regulation 
or Act. 


Act XIII of 1835 
Act XV of 1835 
Act XVIllof 1835 
Act XX of 1835 ... 

Act VI of 1836 ... 
Act XXX of 1836 ... 
Act XVIII of 1837 
Act XXI of 1837 ... 
Act XXIII of 1837 . 
Act XXVII of 1837... 
Aot XXX of 1837 
Act XXXIII ofl837... 
Aot XXXVII of 1837 
Act III of 1838 ... 

Act IX of 1838 ... , 

Act XXVI of 1838 ... 
Act II of 1839 ... 
Act XVIII of 1839... 
Act XIX of 1839 

Act I of 1840. 

Act IVof 1840 ... 

Act V of 1840. 

XI of 1840 ... , 

j^t'xyitof 1841 ... 

* m 


Extent of Repeal. 



The whole Act. 

The whole Act- 
The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act, 

Section IV. 

The whole Act. 

Section XII. 

The whole Act, 

The whole Act, 

The whole Act. 

The whole Act. 

The whole Act, 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

Sections II and III. ,, * h , y 
Sections II and III. 

S Section II, so much as waa not 

Tfca v v / ?-a 

i&'f'J'Wrtt l„ IVA toA 
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Reference to Eegulation 
or Act. 


Act XXXI of 1841 . 

Act VIII of 1842 . 

Act XVIII of 1842 . 

Act IV of 1843 . 


E 


Extent of Kepi 


The whole Act. 
The whole Act. 
The whole Act. 
The whole Act. 


Act VII of 1843 . 


Act XV of 1843 ... ... ... 

Act XXIV of 1843 . 

Act III of 1844 . 

Act XIV of 1844. 

Act II of 1845. 

Act X of 1845 . 

ActXVin of 1845. 

Act XXVII of 1845 . 

Act XXX of 1845 ... ... ... 

Act VII of 1846 . 

Act X of 1847. 

Act XX of 1847 . 

Act I of 1848. 

Act III of 1848 . 

Act V of 1848... .. 

Act XI of 1848 . 

Act* XIX of 1848 . 

Act IV of 1849 . 

Act XIV of 1849 ... *. 

Act VII of 1860 . 

Act XIII of 1850 . 

Act XVI of 1850 . 

Act XXXVIII of 1850 . 

Act IV of 1851 . 

Act XVI of 1851 . 

ActXXXIlof 1852 . 

Act 1 of 1853.. ... ... 

Act VII of 1854. 


Act X of 1854... ... ... ... 

t 

Act XII of 1854 . 

Act XV of 1855 .. 

Act XVI of 1855... . 


/'Sections XXVII, XXIX, XXX, 

) XXXI, XXXII, XXXIII, XXXIV, 

X XXXVI, XXXVII, XLI, XIII, 
tXLIII, LI, LIV, LV, and LVI. 
r la so far a3 lb relates to the powers 

< of Deputy Magistrates or Judicial 
t Officers. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

Section IV. 

The whole Act- 
The whole Act. 

The whole Act. 

The whole Act- 4 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act- < , ^ 

So much of the Act as r^atetf ,foj k 
« warrants issued otherwise 1 than un- 
der the provisions of the said Act,,, 
f So much of Section Its recites that*] 
the order passed by any Assistants 

< or Deputy Magistrate shall be 
subject to appeal^ and Sections II 

t^and IIL 
The whole Act. 

. The whole Act. 

The whole Act- 
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Befercnce to Reg ul fit ion 
or Act. 


Act XIX 1855 ... • »» 

Act 1 of 1856 ... ... . 

Act II of 1856.. ... 

Act IV of 1856 . 

Act XVII of 1856 . 


Act III of 1857 . 


Act VII of 1857 . 

Act XI of 1857 . 


ActXXrVof 1859 ... . 

Act III of 1860 . 

Act XVIIof I860 . 

Act XXXV of I860. 

Act XXII of 18 B1 . 


Extent of Repeal. 


Section V. 

The whole Act. 

... The whole Act. 

The whole Act. 

... The whole Act. 

So much of Section XIII as pro¬ 
vides that offences under the said 
Section) shall bs dealt with by the 
Police Officers according to the 
provisions of Section XXV, Eegu* 
... iationXX of 1817 of the Bengal 
Code. Section XXVII, Regulation 
XI or 1316 of the Madras Code, 
and SctionXLIII,Regulation XII 
827 of the Bombay Code. 
Section IV. 

.. Sections I and II. 

( Sections XXII to XLIII both in- 
J elusive, and so maoh of the Soho* 
"l dule as repeals Clause 1> Soottoa 
( XI of Regulation XI of 1818. ’ 
... The whole Act. 

Section XI. 

... The whole Act. 

Sections I, II, III, IV, and V. 


BENGAL. 


Begulation IX of 1798 . 

;'," 0 . •. 

1 . •«. t 

\ . 

Begulation XIII of 1798. 

Begulation XXII of 1793 ... 
Begulation VII of 1794 . 

Begulation XVI of 1795 ... 



SeclkmSlV,V, VI, Vir, VIIUX, 

X, XI,'XII.XIV, XV,XVI, XVII, 
XVIII, XXIII, XXVI, XXVII 
XXIX, XLVII, XLV11I, xux 
L, LI, LIII, LIV, LVL LVII, 

. lviii,lxi,lxiv,lxv, ixxiv 

LlXXV, LXXVII and LXXVIII* 
Sections IX and XI. 
c Sections X, XVI, XXII, XXXI 
XXXXII, XXXIII, XXXIV, and 
C XXX VIII. 

The whole Begulation. 
f Section IV, Clause I, in so'fltrta it 
extends tbe provisions of fiegula- 
j tion IX of 1798, which af» repeal- 
' ed by this Ac*, and Clauses $, 4 
and 6, and the following Sections 
.of th<^ Begnlotfap f :. ' , • . 

■tsSassk?* 
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Reference to Regulation 
or Act. 


* 

Extent of Repeal- 


Regulation XXI of 179 5 . 
Regulation II of 1796 ... 
Regulation IX of 17 9 6 
Regulation XI of 1796 ... 
Regulation II of 1797 
Regulation IV of 1797 ... 
Regulation XIII of 1797 . 
Regulation XIV of 1797... 
Regulation III of 1798 
Regulation II of 1799 
Regulation IV of 1799 
Regulation VIII of 1799 .. 
Regulation X of 1799 
Regulation III of 1801 ... 
Regulation VIII of 1801 , 

Regulati^uVI of 1802 ... 

Regulation VI of 1803 
Regulation VII of 1803 ... 

Regulation VIII of 1803 , 

Regulation XII of 1803 ... 
Regulation XX of 1803 

Regulation XXXV of 1803 

Regulation L of 1803... 
Regulation LIII of 1803... 
Regulation III of 1804$ 
Regulation IV of 1804 ... 


Regulation IX of 1804 


Regulation III of 1805 ... 
Regulation VIII of 1805 
Regulation I of 1806 


Regulation XII of 1806 


. The whole Regulation. 

The whole Regulation. 

The whole Regulation, 

The whole Regulation. 

Section III. 

The whole Regulation. 

, The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

The whole Regulation* 

.. The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

[ The whole Regulation with excep- 
l tion of Sections III and XXXIV. 

f Prom Section V to Section XLI, 
i " I both inclusive. 

fThe whole Regulation with except 
H tion of Sections VI, XXIV and 
IXXVL 

.. Sections XII and XIV. 

The whole Regulation. 

(Section III, Clauses 3,4, and 5, 
(and Section X. 

.. The whole Regulation. 

... The whole Regulation. 

.. The whole Regulation. 

... Proviso m Section VII. 

[So much of the Regulation as ex¬ 
tends the whole or any part of Re¬ 
gulations VI, VII, VIII. XX, 
jXXXV, and LIII of 1803 which 
; are repealed by this Act,to the 
Districts mentioned in Sections III 
I and IV ; Sections V and VI, and 
l^the proviso in Section XI, 

... The whole Regulation. 

... Section XIV. 

... Sections VL VII, VIII & IX. 

f Section' ill, in so far as it extends 
I the parts of Regulation IX of 
» 1804, and Regulation VIII of 
•** i 1805, and the other Regulations 
I therein referred to, which are re* 
I Lpealed by this Act. 
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Reference to Regulation or Act. 


Extent of Repeal. 


Regulation XV of 1806 
Regulation II of 1807. 
Regulation IX of 1807 

Regulation XIV of 1807* 

Regulation VIII of 1808 
Regulation I of 1810. 
Regulation VI of 1810 
Regulation XIV of 1810. 


Regulation I of 1811 


Regulation VI of 1811 
Regulation X of 1811 — « 

Regulation XIV of 1811— 

Regulation III of 1812 . 

Regulation VII of 1818 ••• 
Regulation IX of 1813 

Regulation VIII of 1814... 

Regulation XI of 1814 . 

Regulation XV of 1814,.. 
Regulation XIV of 1816 
Regulation XVII of 1816... 
Regualtion XVII of 1817 


Regulation XX of 1817... 


Regulation VI of 1818 . 

Regulation VIII of 1818.** 
Regulation XII of 1818 . 
Regulation III of 1819..» 
Regulation VII of 1819 . 

Regulation IV of 1829, 


VII of <1820 


r ■ ^.. 


The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

( Section XI, Clauses 7,8,9,10,11 
< and 12, Section XX and Section 
( XXI. 

The whole Regulation. 

The whole Regulation. 

Sections III, IV and V. 

The whole Regulation. 

'The whole Regulation, except so 
much of Section X as declares 
landholders and others accountable 
for the early communication to 
the Magistrate for information res¬ 
pecting receivers of stolen goods* 
The whole Regulation. ** w 
Section III- 
The whole Regulation. 

i Sectionall and III, somuohofSeo* 
tion IV as provides a punishment 
for the offence mentioned in the 
Section, Section VI, and Sec. XII. 
Section III. 

The whole Regulation. 
tSo much of Section Has provides 
<ii punishment for the offence men- 
(tidied m the Section. 

The whole Regulation- 
The whole Regulation. 

Sections IX and XV. 

Section VIII, Clauses 3 and 4. 

The whole Regulation. 
fClauses 8 and 4 of Section VI, 
1 Clauses 5, 6 and 7 of Section VIII, 
J SectionsIX, XII, XHi, XIV, XV, 
1 XVI, XVII, XVIII, XIX, XX, 
XXII, XXIII, XXIV, XXV and 
LXXVL 

The whole Regulation* 

The whole Rfgulatioa* 

The whole Regulation* 

The whole Regulation* 

The whole Regulation;' 

The whole Regulation. 

The whole R eg u l ati o n* 
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Reference to Regulation or Act. Exteat of Repeal. 


Regulation IV of 1822 ... The whole Regulation. 

Regulation VII of 1822.. The whole Regulation* 

Regulation II of 1823 ... The whole Regulation. 

Regulation IV of 1823.,* ... The whole Regulation. 

Regulation VI of 1824 The whole Regulation. 

Regulation X of 1824.The whole Regulation. 

Regulation I of 1S25 ... The whole Regulation. 

Regulation IV of 1825 H . ... The whole Regulation. 

Regulation XII of 1825 ... The whole Regulation. 

Regulation XII of 1825..The whole Regulation. 

Regulation I of 1828 ... The whole Regulation. 

Regulation VI of 1828.The whole Regulation, 

Regulation VIII of T828 ... The whole Regulation* 

Regulation VI of 1829... ... The whole Regulation. 

Regulation VII of 1829 The whole Regulation. 

Regulation XII of 1829.The whole Regulation. 

Regulation XVII of 1829 ... Sections IV and V. 

Regulation IV of 1830.The whole Regulation. 

Regulation VIII of 1830 ... The whole Regulation. 

Regulation VI of 1831.Sections XII and XIII. 

f Sections V and VI, and so much of 
Regulation VII of 1B31 ... < Section VII, a& relates to Session* 

(Judges. 

Regulation IX of 1831.Sections III and IV. 

Regulation II of 1832 ... Sections IX and III. 

Regulation III of 1832... Clause 2 of Section II. 

Regulation VI of 1832 ... Sections IV, V and VI. 

Regulation II of 1834 .. ... The whole Regulation, except Sec* 

tion VII. 

MADRAS. 


Regulation III of 1802 
Regulation IV of 18 02... 
Regulation VII of 1802 

Regulation VIII of 1802.. 

Regulation XI of 1802 
Regulation XII of 1802... 
Regulation XV of 1803 
Regulation I of 1810... 
Regulation VI of 1811... 
Regulation VI of J816... 

Reguktbu IX of 1810 


Section VIII. 

, Section XX. 

The whole Regulation. 

S Sections VIII, IX, X, XI, XIXL 
XIV, XV, XVI, XVII, XVJ.ll; 
XX, XXI, XXIlf, XXIV and 
XXV. 

Section VIII. 

. Sections XII, XIII and XIV. 

The whole Regulation. 

. The whole Regulation. 

The whole Regulation. 

Section XLIX. 

( The whole Regulation, except Sec- 
\ < tigns II, III, IV, V and XL1II, 
I V *ad Nos, 1 and 2 of Appendix* 
52 
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Reference to Regulation or Act- Kxtenl of Repeal. 


Regulation X of 181ft 


Regulation XI of 1816... 

Regulation III of 1817 
Regulation I of 1818 ... 
Regulation III of 1819 


J The whole Regulation, except Sec¬ 
tion XL, and Appendix. 

/ The whole Regulation except Sec- 
JtionsVm, IX, X, XL ( Innms 
1 (Act XXXVi of 1807)* XI£I t 
( XIV and XLVll. 

Section II. 

Ttie whole Regulation. 

The whole Regulation. 


Regulation V of 1818. 


The whole Regulation- 


Regulation IV of 1881 

Regulation II of 1882... 
Regulation VI of 182 % . 

Regulation I of 182 4 ... 
Regulation I of 1885 
Regulation III of 1826... 
Regulation II of 1827 . 

Regulation III of 1827... 
Regulation VI of 1827 . 


Regulation VIII of 1827 


Regulation X of 1827 
Regulation VIII of 1828 
Regulation IX of 1828 , 
Regulation VI of 1829... 
Regulation VIII of 1829, 
Regulation II of 1830... 
Regulation II of 1831 
Regulation III of 1831 
Regulation VIII of 1831, 
Regulation VIII of 1832 
Regulation IX of 1832 , 

Regulation XIII of 1832 
Regulation II of 1833 . 

Regulation III of 1833 
Regulation I of 1834 


t The whole Regulation, except See- 
l tion VI- 

The whole Regulation, 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

Section III. 

The whole Regulation. 

• The whole Regulation. 

fSo much of Section IV as provides 
| for Nalive Judges being guided by 
4 Regulation Xof 1816. Sections V, 
I VII, VIII, X, XI, XII, XIII, and 
(^Clauses 3 and 4 of Section XIV. 
. The whole Regulation, 

The whole Regulation* 

The whole Regulation, 

The whole Regulation. 

. The whole Regulation. 

The whole Regulation. 

. The whole Regulation. 

The whole Regulation* 

. Section V. 

The whole Regulation. 

, The whole Regulation. 

The whole Regulation* 

, The whole Regulation- 
Section IL 

The whole Regulation. 


BOMBAY. 


« U of 1827- 


-•« «•» 

Llu 


Beotion xxxvr. 

({Unite 4, Section 

fe«u 



[Y, also See. 
» UV tad 




Reference to JJegulation or Act. 
Regulation XI of 1827 


Begulation XII of 1827 . 


Regulation XIII of 1827 


Regulation XIV of 1827. 


Extend of Rep^aL 

The whole Regulation* 
f The whole Regulation, with the fol¬ 
lowing exceptions. Section I, in as 
far as it applies to the Zillah Ma¬ 
gistrate ; Clause I of Section lit 
in as far a* it relates to the Police 
functions of the Zillah M^stratp ; 
Clause 2 of Section III; Clause 
5 of the same Section, in as far as 
it extends to the Zillah Magistrate; 
Section IV, in as far as ,it extends 
to Assistant Collectors iu charge; 
^ Section VI: Clause 4 of Section 
X; Clause I of Section XIII, in 
as far as it regulates the endorse¬ 
ment and record of warrants issued 
by Magistrate ; Clauses 1, 6, 7, 
and 8 of Section XIX ; Section 
XX; Clause 1 of Section XXII, 
in as far as it relates to the super¬ 
intendence of Village Police; 
Clause 2 of Section XVII; Sec- 
| tion XXX; Clause 4 of Section 
| XXXI; Sections XXXVII and 
\JXTj ; and Chapter VL 

f"Section IV, V, VI, X, XI, XTT, 
and XIII ; Chapters III and IV ; 
Sections XXIX and XXX; Clauses 
1 and 2, Section XXXI, Clause 3 
of Section XXXIII and the whole 
of Chapter VI, except Clause 3 of 
■j Section XXXIX, in as far as it 

1 authorizes the occasional substi¬ 
tution of a letter for a summons, 

I and except Clause 9 of the same 
I Section, Clause 2 of Section 
| XXXVI, and Clauses I and 2 of 
^Section XLIII. 

The whole Regulation, except 
Clause 2 of Section III, and Sec¬ 
tions XX and XXIII. 



The whole Regulation. 
The whole Regulation. 
The whole Regulation. 
The whole Regulation. 
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Reference to Regulation or Act, Extent of Repeal. 


Begulation III of 1830 

Regulation IV of 1830.. 

Regulation XVI of 1830... 
Regulation XIX of 1830 ... 
Regulation V of 1831. 

Regulation VIII of 1831 ... 

Regulation IX of 1831. 

Regulation III of 1833 ... 
Regulation VII of 1833 ... ... 
Regulation VIE of 1833 ... 


(TRe whole Regulation, except Sec* 
\ tiona II, IV, VI aud VII. 
(ThewholeRcgulation.except Clause 
(1 of Section I, anti Section II. 
The whole Regulation. 

The whole Regulation. 

The whole Regulation. 
fThe whole Regulation, except Sed¬ 
ition I. 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 

The whole Regulation. 
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ACT No. XVIII of 1862. 


Passed by the Governor-General of India 
in Council. 

{Received the assent of the Governor-General on the 
lsi May 1862 .) 


An Act to repeal Act X.VI of 1852 in those parts of 
British India in which the Indian Penal Code is in 
force, and to re-enact some of the provisions thereof 
with amendments, and further to improve the admi¬ 
nistration of Criminal Justice in Her Majesty’s 
Supreme Courts of Judicature. 

Whereas, in consequence of the passing of the 
Preamble Indian Penal Code, many of the provi¬ 
sions of Act XVI of 1852 [forfurther 
improving the administration of Criminal Justice in 
Her Majesty's Courts of Justice in the territories of the 
East India Company) have become inapplicable, and 
others require amendment, and it is expedient to 
repeal the said Act, and, pending the preparation of a 
Code of Criminal Procedure for Her Majesty's Su¬ 
preme Courts of Judicature, to re-enact some of the 
provisions of the said Act, and to make further pro¬ 
vision for the administration of Criminal Justice in 
such Courts ; It is enacted as follows :— 

I. Whenever, on the trial of an indictment for an 
Court may mend offence, there shall appear to be a vari * 
Q«t«in variances ance between any statement insucliin- 
aot material to the <Ji c tment and the evidence offered prooi 
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merits of the esse thereof, it shall belawful for the Court 
defendant cannot before which tho trial shall bo had, 
hfa Sefince^snd ^ ^ shall consider that by the amend- 
ci ay either proceed mont of the indictment tho person in- 
tilftrw tWhSd w iM not bo _ prejudiced in his. 

before the same defence on the merits, to order such 
or another jury, indictment tobe amended,according to 

the proof, by some Oflieerof the Court or other person, 
both in that part of tho indictment where such vari¬ 
ance occurs,and in every other parfcof the indictment 
which it may become necessary to amend, on such 
terms as to postponing the trial; if the person indicted 
apply for a postponement, and ordering the same to 
be had before the same or another J ury, as such 
Court shall think reasonable ; and after any such 
amendment the trial shall proceed, whenever tho same 
shall be proceeded with, in the same manner in all 
respects, and with the same consequence^ both with 
respect to the liability of witnesses to be indicted for 
giving false evidence and otherwise, as if no such 
variance had occurred. Provided that in any such 
case, where the trial shall be so postponed as afore¬ 
said, it shall be lawful for such Court to respite the 
recognizances of the prosecutor and witnesses, and 
of the person indicted and his surety or sureties (if 
any), in which case tho prosecutor and witnesses shall 
be bound to attend to prosecute and givo evidence 
respectively, and the person indicted shall bo bound 
to attend to be tried at the time and place to which 
such trial shall be postponed, without entering into 
any fresh recognizances for that purpose, in such and 
the same manner as if they were originally bound by 
their recognizances to appear and prosecute, or give 
evidence at the time and place to which such trial 
shall bo so postponed. Provided also that, where 
any such trial shall be ordered to be had before 
another J ury, the Crown and the person indicted 
shall respectively be entitled to the same challenges 
wane respectively entitled, to before tfce feot 

with 
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the offence of eariminal br^acn or tarust 
mini tlf br««fc*cd( onf * er Section 405 of the Indian Penal 
trwt and «tt» Code, or the offence of cheating 1 ana 
off* noT’batten* therebydishonestly inducingthe person 
th« Court may deceived to deliver property under 
to«£ £££T* Section 420 of the said Code, or of 
criminal breach of trust as a carrier, 
wharfinger, or ware-house-keeper under Section 407 
of the said Code, evidence shall be given to prove that 
snob person took the property in question in any such 
manner as to amount to the offence of theft under 
Section 378 of the said Code, the Court may order 
the indictment to be amended under the provisions of 
Section 1 of this Act. 

Ill- If, upon the trial of any person charged with 
the offence of criminal breach of trust 
of S »wendmeut W in asaclerk or servant under Section 408 
cases of criminal Q f the Indian. Penal Code, evidence 
iTeiork or servant! shall be given to prove that such person 
took the property in question in any 
such manner as to amountto the offence of theft under 
Section 378 of the said Code, or the offence of theft 
as a clerk or servant of property in possession of his 
master under Section 381 of the said Code, the Court 
may order the indictment to be amended under the 
provisions of Section I of this Act, 

IY. If, upon the trial of any person charged with 

Similar power Ihe offence of theft under Section 378 
of amendment in ofthe Indian Penal Code, or the offence 
oft hef t in a °bui id- of theft in a building, tent, or vessel 
inc, tent, or vee- under Section 3S0 of the said Code, 
m ' evidence shall be given to prove that,> 

in respect of the property stated in the indictment, 
such person was guilty of the offence of dishonest 
misappropriation of property under Section 403 of the 
said Code, or the offence of criminal breach of trust 
under Section 405 of the said Code, the Court may 
order the indictment to be amended under the provi¬ 
sions of Section I of this Act. 

< -Y*. * If upon the trial of any person charged with 
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ower tho offence of theft as a clerk or ser- 
nSSJSai! vant of property in the possession of 
cumm of theft as a his master under Section 381 of the 
der oi- s«»»n. Penal Code, evidouce shall be 

given to prove that such person was guilty of the 
offence of dishonest misappropriation of property 
under Section 403 of the said Code, or tho offence of 


404 of the said Code, or of such dishonest misappro¬ 
priation under the said Section 404, tho offender being 
at the time of the person’s decease employed by him 
as a clerk or servant, or the offence of criminal breach 
of trust under Section 405 of tho said Codo, or the 
offence of criminal breach of trust as a clerk or ser¬ 
vant under Section 408 of the said Code, in respect 
of the property stated in the indictment, the Court 
may order the indictment to be amended under ,;fche 
provisions of Sectibn I of this Act. * 

VI. Every verdict and judgment which shall be 

Vordiota and g iven after tlie making of any amend- 
jndgwentB -valid ment under the provisions of this Act, 
after amendments, 0 £ tlic same force and effect in 

all respects as if the indictment had originally been 
in the form in which it is after such amendment shall 
Jiave been made. 

• VII. If it shall become necessary at any time, for 
any purpose whatsoever, to draw up a 
formal record in any case where any 
amendment shall have been made un¬ 
der the provisions of this Act, such re¬ 
cord shall be drawn up in the fora »e 
which the indictment is after such amendment Shall 
have been made, without taking any notice of thaifiMlt 
of such amendment having been made. ■'* 


VIII. In an indictment for theftthe' 


Beotfrd* to bo 
drawn np m amen¬ 
ded fom, without 
notieing the 
amendment a. 





consent* an* in support or it 

sufficient te prove that the person inracted,» 
to take dishonestly such property out of the 


Hu*)* 14(0*1 




I iTalmnHTsjii 



that person’s consent moved that property in order te 

suofe taking. 

t 

IX. In an indictment for murder or culpable 
Tj»« means b homicide not amounting to murder," or 

which the*injury for abetting murder or culpable homjr 
Sm be*«°eo5ie<Jin cide not amounting to murder, or for 
fn£otn‘ea«s for attempting to commit murder, which 
?** I ho^fde Ulpa '' P re f erre ^ after this Act shall 

come into operation, it shall not be ne¬ 
cessary to set forth the manner in which, or the means 
by which, the death of the deceased was caused or 
attempted to be caused. 

X. In an indictment for murder it shall be suffi- 

Form of indict- c ^ ent to state that the P ersM1 charged 
mentin oases of with the offence didmurder thedeceas- 
““ rdw ‘ ed by doing an act with the intention 

of causing the death of a human being, or, as the case 
may be, by doing an act with the intention of causing 
such bodily injury to the deceased as the offender 
knew to be likely to cause the death of the deceased, 
or by doing an act with the intention of causing 
bodily injury to some person, and that the bodily 
injury intended to be inflicted was sufficient in the 
ordinary course of nature to cause death, or by doing 
an act knowing it to be so imminently dangerous that 
it must in all probability cause the death of a human 
being, or such bodily injury as was likely to cause the 
death of a human being, and committing such, act' 
without any excuse for incurring the risk of causing 
death or such injury as aforesaid, and in any indict? 
meat for abetting murder orfor attempting to commit 
murder, it shall be sufficient to state that the person 
charged with the offence abetted the murder of the 
deceased, or attempted to murder the deceased as the 
bo. 

DO 
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upon indictment XI. Upon an indictment for itetrr- 
tw m ^A eI vh J ^ ry der, the Jury may find the person 
T*Za ptuty ot charged with the offence not guilty 


SKSSi-S'S of murder ’ but 8®?^ of cu ‘P ab 

murder. homicide not amounting to murder. 


murder. homicide not amounting to murder. 

XII. Upon an indictment for the, murder of a 
child, the Jury may find the person in¬ 
fo?firth? 1 3SJ dicted no . t g uilt y of murder, but guilty 
m»y find the ae- of intentionally concealing or endea- 
ce aUug” or^ endea- vouring to conceal the birth of such 
vouring to conceal child under Section 318 of the Indian 

the birth of child. Code> &nd ^ person SQ found 

guilty shall be liable to be punished under the said 
Section of the said Code. 

XIII. It shall not be necessary in 
an indictment for voluntarily causing 
wS; bind of grievous hurt to specify the particular 
lifevud* urk. hind of grievous hurt. ' 

XIV. Upon an indictment for voluntarily causing 
grievous hurt or for voluntarily caus- 

JKtta te “8 hurt *° an J person, or for an of- 
caueing grievous fence under Section 336, 337, or 338 
m'iWoffeuc^r tde Indian Penal Code, the person 

indicted shall not be entitlod to be 
acquitted upon the ground that the hurt caused the 
death of the person injured, or that the person in¬ 
dicted was guilty of culpable homicide. 

■ XV. In an indictmont in which it shall be neces¬ 
sary to mention any instrument’ dr 
m J*£ ££%' document, or to make an avertrrietft or 
jwcting inatru- allegation respecting any instrument 
nwuto or ocu- or document, it shall be sufflcK^ r fo 

describe such instrument or docasgenk 
by any name or designation by which the ftQBft"fi 
Usually known, or by the purport thereof, without 
ttinsr out any copy or fat-eiimle 


Form of inflict- 
moat in cases res¬ 
pecting instru¬ 
ments or docu¬ 
ments. 





jw&oesfiascy to* 

E jove &n mtdnito defraud £nj ,.„ „ n 
r person, but it shall be suffieiestaft^ 
allege Mtthprove an intent to defraud. f\ 

PH If, 


latest (trt 
wpWl. 


on the trial of any person charged 
with any offence, it shall appear to the 
Juryupon the evidence that the person 
charged did not complete the offence., 
charged, but was guilty of an offence 
■within the meaning of Section 511 of 
the Indian Penal Code, by attempting 
to commit such offence, or to cause 
such offence to he committed, and in 
such attempt doing an act towards the 
commission of such offence, such person 
shall not by reason thereof be entitled 
to be acquitted, but the Jury shall be at liberty to 
return as their verdict that the person accused is not 
guilty of the offence charged, but, is guilty of an at¬ 
tempt to commit the same within the meaning of Sec- 
aion 511 of the Indian Penal Code, and the offender 
BO found guilty shall be liable to be punished in. the 
same manner as if he had been convicted up cm an 
indictment framed under the said Section for attempt* 
hog to commit the particular offence charged in the 
indictment, and no person so tried as herein lastly 
mentioned shall be liable to be afterwards prosecuted 
for an attempt to commit the offence for which he 
was so tried. 

XVIII- 


jfoxMtnay 
l guilty of 
pt to com- 
tie tame, mod 

__be liable to 

<&£ Ire trie comae- 

«L. wl£a ana con- 
sfedWd of the at¬ 
tempt only* 3STo 

r son , ao tried 
be afterwards 
{Atoetatirted for the 
eama 


If* upon the trial of any person indicted , 
for criminal misappropriation of p®d- 
perty, it shall be proved that he was 
guilty of committing theft of such pro¬ 
perty, he shall not by reason thereof 
be entitled to be acquitted of the of- 
.Je&qe charged against him. 

XIX. If, upon the trial of two or more persons 
jointly receiving stolen property; 


If person indict¬ 
ed for criminal 
misappropriation 
ired guilty 


it 
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TTpon an indict- shall be proved that one or wore of such 
ment for jointly persons separately received any part 
of auoil property, it shall be lawful for 
iy receiving may the Jury to convict upon such indict¬ 
ee convicted. juent such of the said persons as shall 
be proved to havo received any part of such property. 

XX- A person may be indicted and punished for 
abetting an offence which has been 
odtaee^maybo in” committed in consequence of tho abet- 
dicted and punish- ment, notwithstanding the person who 
^ committed the offence shall not havo 

Of the prmcpal. ^ ^ ^ ^ 

not be in custody or amenable to justice, and every 
abettor of an offence may be indicted, tried, and 
punished for the abetment as a substantive offence, 
and may be tried either jointly with the prinoipal 
offender or separately, and punished by any of Her 
##agesty > s Supreme Courts of Judicature which woold 
have power to try the principal offender, or which 
would have power to try the abettor if he had com¬ 
mitted the offence himself, either in the place in 
which he is guilty of the abetment, or in tho place 
in which any act shall have been committed in pursu¬ 
ance of the abetment. 


XXL A person may be indicted and punished for 
Reaver of sto- dishonestly receiving or retaining sto¬ 
len. property m»y lenproperty, notwithstanding the per* 
the soa by whose offence the possession of 
Swoto of. the such property shall have been trane- 
principal. ferred, or who shall have criminally 

misappropriated such property or committed criminhl 
breach of trust in respect thereof, shall not have been 
found guilty of such offence, or shall not be in custody 
or amenable to justice. >. f 

XXII. It shall be lawful to insert several tio&nts 
in the same indictment against the 
in sarae person for different offices*. Bat 
■ i*4iotmont the Judge, before whom the person 
* indictedfld^ beitoied r ms^ direct that 
. counts shall b« 


treated ladiofa^ 

that the $W*>n indicted shall be,tried tbopeiupagria 

the aaase'aswLimar as if such count or counts 

in separate and distinct indictments. \ : 

XXIII. If, upon the trial of an indictment for 
" theft, it shall appear that the property 

•^^inwTin^ alleged in the indictment was taken or 
Sfctttenti for theft moved at different times, the pros ecu - 
SRken atdif- t&r shall n °t hy reason thereof be 
faws* times, pro- required to elect upon which taking or 
KTni^thew moving he will proceed, unless it shall 
jetee th»n three appearthat therewere more than three 
°Lc£tta takings or movings, or that more than 
between the first the space of six calendar months elapa- 
hndiaat ta ng. e< j between the 1st and the last of 

kaeh taking or movings, and in either of such last 
mentioned cases, the prosecutor shall be required to 
elect to proceed for such number of takingsor movings 
not exceeding three as shall appear to have taken 
place within the period of six calendar months from 
the first to the last of such takings or movings. . ■ 

XXIV. In an indictment for giving or fabricating 

« false evidence, or for using or attenipt- 

mentforgiving or mg to use false or fabricating evidence, 
fabricating false or f or an y offence which by the Indian 
Penal Code is declared to he punish¬ 
able in the samemanner aathe offence of intentionally 
giving false evidence, or for abetting or attempting to 
commit any of the offences aforesaid, it shall be 
sufficient to set forth the substance of the offence 
charged, without setting out any part of any proceed*- 
ing either in law or in equity and without setting 
forth the commission or authority of the CottsbfjMr 
person before whom such offence was committed. 

XXV. In an indictment in which it shall be 

necessary to make any averment as to 

• ^oSJSS mone J’ or not ? gf Bank » 

Ho tm m*y be or any note of Government payable 
sTten^r. #imply 011 demand, or which by any law is 01 
•,;i its, i ‘ shall be declared to be a legal tendei 
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it shall be sufficient to describe such money or note 
simply as money without specifying any particular 
coin or Bank or other note, and such allegation, so 
far as regards the description of the property, shall be 
sustained by proof of any amount of coin or of any 
such note as aforesaid, although the particular species 
of coin of which such amount was composed, or the 
amount, number, or other particulars of the note shall 
not be proved, and, in cases of obtaining money or any 
such note or notes as aforesaid by cheating, by proof 
that the offender obtained any pieces of coin, or any 
such note or notes, or any portion thereof, or of the 
value thereof by cheating, although such piece or 
pieces of coin or note or notes may have been deliver¬ 
ed to him in order that some part of the value thereof 
should be returned to the party delivering the same 
dr; to, any other person or persons, and such part shall 
lave been returned, accordingly. (See Beg. v. Ke^nft, 

i ib. cc. 113.) , *! 


XXVI. It shall not be necessary to allege in an 
,, „ , indictment any circumstances for the 

exceptions under purpose ol showing that the case does 
be^umed*^* *° no ^ come > nor shall it be necessary to 
allege that the case does not comey 
within any of the general exceptions contained in 
Chapter Iv of the Indian Penal Code, or within the 
exceptions contained in Section 136, Section 300, 
Section 328, Section 324, Section 325, Section 320* 
Section 375 or Section 499 of the said Code, bat 
every charge shall be understood to assume the:&bt 
eence of all such circumstances, and it shall not be 
necessary on the part of the prosecutor to ptmye 
at the trial the absence of such circumstance j 
the person indicted shall be 
iwwmi*° gi ve evidence of the existent 
f ’ any such circumstances, and etr»S«ftiee 

$*ddwproof thereof may then he given oga 4tyb)£&ri ktf 
■ ■■ • ’■ i’ »•. • <<- • * I’.r iiaih* •••!•» 

M ’*$> M»ui*J. jnjoI,-* i m tv'd 



CM Mth 

pMonni * tkf&H a ?% 8fcb, $tb, orliWir • eKofeijjfeai 

^ to Section 499 of the Indian 
Codty'ffood faith shall be presumed unless the«co®s 
traryappear. , w ;« 


xxviir. 


ftbinindiot- 
%>bt> taken 
Bfcttse of the 
Code, 


In every indictment, words used inde- 
scribing an offence, shall be deemed to 
have been used in the sense attached 
to them by the Indian Penal Code. 


’’'XXIX. Any person accused of murder, or of cal- 
■ Trials for mnr- pable homicide not amounting "to 
'{{’’the ' uaurder, ma y he dealt with, tried, and 
Set which caused punished by any of Her Majesty’S 
witUn *the Supreme Courts of Judicature, if the 
jurisdiction. act which shall have caused the death 
shall have been committed wholly or partly within 
the local limits of the jurisdiction of such Court, or 
if the death shall have taken place within such local 
limits, in the same manner as if both the act bad been 
committed and the death had taken place within such 
local limits. 


XXX. Any person accused of an offence may, he 

Su^hie court dealt with > tried > and punished by any 
with of Her Majesty’s Supreme Courts of 
SSySrSS: Judicature, if the offence shall have 
tiUted within local been either commenced or completed 
jurisdiction. ■within the local limits of the jurisdic¬ 


tion of such Court, in the same manner as if the offence 
had been wholly and entirely committed within such 
local limits. > ‘ 


XXXI. Whenever the offence of which any person 
Offence may he sba11 be aCCUSed >„ shallconsist oTahy 

dealtwifctfeithar thing which has been done and 

consequence which has ensued fhhre- 
within the from, the person accused 
jurisdiction. with, tried, and punished by any of 
Her- Majesty’s Supreme Courts of Judicature if either 
the act shall have been done or the consequence shall 
have ensued within the local limits of the jurisdiction 
IfRftftftt'Wirt,' in the same ihanner as if both the act 
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had been done and the consequence had ensued 
within such local limits. . 1 

XXXII. Whenever a person shall be accused 1 6f 
^ . ., any offence punishable under Sections 

property, ia * when 411,412,413, or 414 of the Indian 
Penal 9 ode in ^respect to the receiving 
ted within the or retaining of stolen property, such 
jurisdiction. person may be dealt with, tried, and 
punished by any of Her Majesty’s Supreme Courts of 
Judicature, if the offence by which the possession of 
the property shall have been transferred, shall have 
been committed either wholly or in part within the 
local limits of the jurisdiction of such Court; or if any 
of the stolen property shall have been received or retain¬ 
ed by the person accused wihthin such local limits. 

I XXXIII. If any person shall be accused of any 
, .w M , .. offence under Section 424 of the Indian 
“ZSSKZfS. Penal Code of dishonestly or fr»wl»- 
W v?i or oonoeai- i en tly concealing or removing any pro- 
ritfx o prepay- perty ofhimself, or of any other person, 

or of dishonestly or fraudulently assisting in the 
concealment or removal thereof, such person may bo 
dealt with, tried, and punished by any of Her Majes¬ 
ty's Supreme Courts of Judicature, if the property 
have been concealed or removed in any place 
within the local limits of such Court, or shall have 
been removed from any place within such local limits. 


XXXIV. If any act shall have been committed, dr 
the consequence of any act shall ha$d 
ensued, on the boundaries of the IcmJ&I 
d“ries°or neu tie jurisdiction of such Court, or so ndld'to 
IsiSdioUon 01 looal such boundaries as to render it dqaht- 
, ’ ful whether such act was cemnatted 


,qr such consequence ensuod within such Local Jfctni 
iarjaot, such act or consequence may foraU;’ 
stated, deemed, and taken to have bee* 
hbftv,©. £nsqed .within smaktopa! 

V. If any persfifl»< 
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oomtaiUod jo » ..tigh In<dk, s«oh person may be-dealt 
journey Wp&- tried, and piinished by aafyv of 

Her Majesty’s Supreme Courts of Juclicature,;i Sjany 
part.of the journey or voyage shall have been per¬ 
formed within the local limits of the jurisdiction of 
such Court. 


XXXVI. If any person shall escape from any ous~ 
.,B»e»pe from law- * ocl y in which he is lawfully detained 
fnl custody under in pursuance of a sentence of a Court 
’* Bate “ 08 ' of Justice or by virtue of a commu¬ 

tation of such sentence, or shall be charged with any 
Offence declared to be puuishable under Section 227 
of the Indian Penal Code, or under Section XII of 
Act XXIV of 1855, (relating to Penal servitude,) the 
person accused may be dealt with, tried and punished 
by any of Her Majesty’s Supreme Courts of Judi¬ 
cature, if such person shall be apprehended a,nd 
retaken within the local limits of the jurisdiction 
of such Court, or if he was formerly tried by sucb 
Court, or, in the case of an escape from custody, if he 
shall have escaped from custody in any place within 
such local limits. 


XXXV II. Every Justice of the Peace shall have 
Justice Of Peace P°^er to deal with any person charged 
may deal with with an oflence lor which he is liable 
such offences. tinder this Act to be tried by one of 
Her Majesty’s Supreme Courts of Judicature, in the 
same manner as if such offence had been wholly and 
entirely committed within the local limits of such 
Court. 


XXXVIII. 

a former oon- 
viction or acquittal 
before a competent 
Ooort to be a bar 
to eabeequent trial 
or conviction. 


A former conviction or acquittal be¬ 
fore a Court of competent Jurisdiction 
of any offence hereby made punishable 
by Her Majesty's Supreme Courts of 
Judicature, shall be a bar to any 
subsequent trial or conviction for the 
same offence. 


ijQCXIX. The provisions of Sections 10, 12, 13*. 

54 
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. .. • 14,15, 16, 18, and 23 of the 9th Geo. 

aion/oAti?Geo? 4 c. 74, intituled “ An Act for improv- 
“• j?V h * K i» i n g the administration of Criminal 
towdinoiud* P of- Justice in the East Indies,” shall be 
STiCS&K deemed to apply to and to include any 
offence punishable under the Indian 
Penal Code. Section 5 of the said Act shall be 
deemed to include murder or culpable homicide not 
amountingto murder ; and the words felony or misde¬ 
meanor in Section 110 of the said Act shall bodeemed 
to extend to and include any offence declared to be 
punishable under tho Indian Penal Code by raeana 
of or in consequence of which the possession of pro¬ 
perty shall have been transferred. 


XL, No indictment for any offence shall be held 
„ . , insufficient for want of tho averment 

toUMdinsufflci^ of any matter unnecessary to beproved, 
«^rimjn«termi nor f or the omission of the words “ as 
appears by the record,” or of the words 
“ with force ana arms,” or of the words “ against the 
peace,” nor for the insertion of tho words “ against 
the form of the statute” instead of “ against tho form 
of the statutes” or vice versd, nor because any person 
mentioned in the indictment is designated by a name 
of office or other description or appellation instead of 
his proper name, nor for omitting to state the timo at 
which the offenco was committed in any case whore 
time is not of the essence of the offence, nor for 


stating the time imperfectly, nor for stating the 
offence to have been committed on a day subsequent 
to the finding of the indictment, or on an impossible 
day, or on a day that never happened, nor for want of 
a proper or perfect venue, nor for want of a proper 
or formal conclusion, nor for want of or imperfection 
in the addition of any defendant, nor for want of the 
statement of the value or price of any matter or thing, 
«y$ie amount of damage, injury, or spoil in any case 
liifflttbe value or price or the amount or damage, 
hjgSfiC; .?.,SR<?il ift.not .of the essence of the offenoe. ■ 

unoer- 




Formal «m»’ • iad&ty or ;fbr • any- formal ^d&fecfc a®. 

mMts^dJuftt P* ren -^ on ^he fhcti thereof 
uk*a btton 3tn? takso by demurrer or motion to quashf; 
m» * W >nuin i °TrL* 8U °k indictment before the Jury shaft! 
touldtM- y besworn, and not afterwards,and every' 
Court before which any objection shall 
be taken by demurrer or motion to quash for any 
formal defect, may, if it be thought necessary, cause 
tne indictment to be forthwith amended in such parti¬ 
culars by some Officer of the Court or other person^ 
and thereupon the trial shall proceed as if no such 
Refect had appeared. 


XLII. No person prosecuted shall be entitled to 
No traverse ai traverse or postpone the trial of any 
letfed, but the indictment found against him at any 
p ° at ' Session of Oyer and Terminer or Ses- 
1)0118 r * ’ sion of Gaol delivery ,* provided always 

that if the Court upon the application of the person 
so indicted, or otherwise, shall be of opinion that he 
ought to be allowed a further time either to prepare 
for defence or otherwise, such Court may adjourn the 
Sessions to any subsequent day, and may adjourn tbfe 
trial of such person to such day or to the next subse¬ 
quent Session, upon such terms as to bail or otherwise 
as to such Court shall seem meet, and may respite 
the recognizances of the prosecutor and witnesses 
accordingly, in whichcasetheprosecutor and witnesses 
shall be bound to attend to prosecute and give 
evidence at such subsequent day or Session without 
entering into any fresh recognizance for that purpose. 


XLIII. In any plea of autrefois convict or au-/ 

Provision as to * re ^°^ s acquit, it shall be sufficient for 
plea™of^autrefois the person accused to state that he Ms" 
owiviet or autre- been lawfully convicted or acquitted 
om aoqm. ( as the case may be) of the offence 
charged in the indictment. ' ,f 

„ . XLIV. A charge of an offence 

*Aet«?notto be tinder Section 497 of the Indian Pdnal 

except by 


Code shall not be instituted 
• * u the husband of the woman. 
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Prosecution for XLV. A charge of an offenoe ua- 
entidog away a der Section 498 of the Indian Penal 
Sitti be Code shall not be instituted except 

ed except by hue- by the husband of the woman, or by 
ob^geoMbeV^ the person having care of such woman 
on behalf of her husband. 


XLV1, Upon the trial of an indictment for cither 
of the offences mentioned in the last 


ande^'i^i^two two preceding Sections, it shall be ne- 
Seotions, proof ne- cessary to prove that the charge was 
^Konio U chwg^ instituted by the husband of the woman 
of woman bav- if the charge be made undor Section 
mg watitntod the 497 of the Indian Penal Code, or by 

the husband of the woman, or by the 
person having care of such woman on behalf of her 
husband, if the charge be made under Section 498 of 
the said Code, and in either case that the indictment 


is prosecuted by such husband or other person as the 
<jase may be, and on failure of such proof the indict¬ 
ment shall be quashed and the person accused shall be 
discharged. 


Sections 47 to 52 inclusive are repealed by Act XII of 1867. 


LIII. Prom and after the passing of this Act, 

Provision for P ersons who are confined at thedate 
persons now in of passing of this Act in the House of 
tbe^House of Cor * Correction, whether under the sentence 
of any of HerMajesty’s SupremeCourta 
of J udieature, or of any J ustice of the Peace or Police 
Magistrate, shall be considered to be and shall remain 
in the custody of the Officer in whom the control of 
such House of Correction is vested, whether snob 
Officer be the Sheriff or not, or of the keeper of such 
House of Correction, and such Officer and keeper shall 
be responsible for the safe custody of all such persons. 


,LIV. This Act shall commence and take'«fifect 
^.ncomont “ H * r Majesty’s Supreme Coiurt ftfJu- 
^ 0Jr * William m Bengal, or 

PR .™, wh, fc 3&V. Court tp - th^/frhcle or 



that Court sfaafi Imiiiaaefferred^frefcn the,;fci]$#.,pfjtbe 
pasaingdFthe Act, and shall, m fasras tM^saH*e% 
applicable, extend to all indictments and pro<Wclu@]|& 
in raepeetofany offence punishable under the Indfiah* 
Penal Code winch have been or shall be presentedor. 
commenced in the said Court, or in any other Cotiff 
to which the whole or any part of the Criminal juris¬ 
diction of such Court shall be transferred. 1 

• !LV. This Act shall commence and take effect in 
. Commencement Her Majesty’s Suprem e Courts of Judi- 

«f Act at Madras cature at Fort St. George and Bombay 
«d Bombay. respectively, or in any Courts to which 
the whole or any part of the Criminal jurisdiction, 
of those, Courts respectively shall be transferred, 
from the time at which it shall be notified in the 
Official Gazette by an order of the Governor in Coun¬ 
cil of Fort St. George and Bombay respectively, that 
the Act is to take effect in such Courts ; and from 
such time the provisions of the Act shall, so far as the 
same is applicable, extend to all indictments and! 
proceedings in respect of any offene e punishable under 
the Indian Penal Cod e which have been or shall be pre¬ 
sented orcommencedinthe said Courts, or in anyotber 
Courts to which the whole or any part of the Cri¬ 
minal jurisdiction of such Courts shall be transferred. 

LVI. From the time at which this Act shall take 
effect in any of Her Majesty’s Supreme 
lifflj 2, Courts of Judicature as provided in the 
last two preceding Sections, Act XVI 
of 1852 is repealed so far as it relates to indictments 
and proceedings in such Court, except as to offences 
not punishable under the Indian Penal Code. '. 

LYII. In the construction of this Act, unless 
whereacontraryintentionappears from 

* JMBwtjone. the context, the word u Indictment” 

' * indictment.” shall be understood to includeinforma- 

tion, inquisition, or presentment, as well 
ae indictment, and also any plea, replication, or other 
and the term “ finding of the indictment” 
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shall be understood to include the 
i#SS2? ,of a# taking of an inquisition, the exhibiting 
’ of an information, and the making of 
gaude? 61 &nd a Presentment; and words importing 
the singular number or masculine 
gender shall include several persons and parties as 
well as one person or party, and females as well as 
males, and bodies corporate as well as individuals,and 
several matters and things as well as one matter and 
Acts dune. thing. Words which refer to acts dono 
shall include illegal omissions. The 
w Bntiah Indl&,n words “ British India” shall denote the 
territories that are or shall become vested in Her 


Majesty by the Statute 21 and 22, Vic. c. 106, enti¬ 
tled “ An Act for the better Government of India," 
except the Settlement of Prince of Walos’ Island, 
rt „ Singapore, and Malacca; and the word 
* 7 ‘ “ property" shall be understood to 

include goods, chattels, money, valuable securities, 
and every other matter or thing, whether real or 
personal, upon or, with respect to which any offence 
may be committed. 




ACT No, VI of 1864. 


PASSED BY THE GOVERNOR GENERAL OF INDIA IN CODNO/L. 

{Received the assent of the Governor General , on the 
1 %th February 1854.) 


An Act to authorise the punishment of Whipping 
in certain cases. 


Whereas it is expedient that in certain cases of¬ 
fenders should be liable, under the 
provisions of the Indian Penal Code*, 
to the punishment of whipping; It is enacted aft 
follows 


Whipping Added 
to the punishment 
described in Sec¬ 
tion £8 of the 
Pea«l Code. 


I. In addition to the punishments 
described in Section 53 of the Indian 1 
Penal Code, offenders are also liable 
to whipping under the provisions of 
the said Code. 


II. Whoever commits any of the 
Offenoes ptraish- following offences may be punished 
in l0 ji 9 u h other with whipping in lieu of any punish- 
p™: ment to which he may for such offe»ce 
o«i«. y en be liable under the Indian Penal Code, 
that is to say :— 

1. Theft,as defined inSection 378 ofthesaid Code. 

2. Theft in, a building, tent, or vessel, as defined 

In Section 380 of the said Code. n i 

8 . Theft by a Clerk or servant, as defined ihr Sec¬ 
tion 881 of the said Code. 1 
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4. Theft after preparation for causing death or 
hurt, as defined in Section -382 of the said Code. 

5. Extortion by threat, as defined in Section 888 
of the said Code. 

6. Putting a person in fear of accusation in order 
to commit extortion, as defined in Section 389 of the 
said Code. 


V. Dishonestly receiving stolen property, as defin¬ 
ed in Section 411 of the said Code. 

8. Dishonestly receiving property stolen In the 
commission of a Dacoity, as defined in Section 412 of 
the said Code. 


9. Lurking house-trespass or house-breaking, as 
defined in Sections 443 and 445 of tho said Code, in 
order to the committing of any offence punishable 
with whipping under this Section. ’ ' 


10. Lurking house-trespass by night or house¬ 
breaking by night, as defined in Sections 444 and 446 
of the said Code, in order to the committing of any 
offence punishable with whipping under this Section. 

When a person who has not been previously convicted of any of the 
offences specified in this Section, is convicted at one time of two or 
more of Buch offences, it is illegal to sentence him to whipping for one 
of those offences, in addition to fine or imprisonment for the other 
or others; hut it is not illegal to sentence him to one whipping in 
Heu of all other punishments. (5 R. C. £. Circ. 9. CR. 45.) ° 

11. Whoever, having been previously convicted 

of any one of the offences specified in 
On second con- the last preceding Section, shall again. 

fence™ mentioned • COtl Y^ C ^ e ^ the Samo offence, ®ay 

in last Seotion, be punished with whipping in lieu of 
IddSTto “ a oth« or in addition to any otherpunisbment 
punishment. to which he may for such oflfened be 
liable under the Indian Penal Code, 
t P T“ V }°- taa ^ eett previously oonvicftd Was offence 
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IV. Whoever, having been previously convicted of 
any one of the following offences, shall 

°*«r he again convicted of the same offence, 

second conviction, may be punished with whipping in 
MdiJ“Khe“ addition to any other punishment to 
punishm«ot. which • he may be liable under the 
Indian Penal Code, that is to say :— 

1. Giving or fabricating false evidence in such 
manner as to be punishable under Section 193 of the 
Indian Penal Code, 

2. Giving or fabricatingfalseevidencewith intent 
to procure conviction of a capital offence, as defined in 
Section 194 of the said Code. 

8. Giving or fabricating false evidence with intent 
to procure conviction of an offence punishable with 
transportation or imprisonment, as defined in Section 
195 of the said Code. 

4. Falsely charging any person with having 
committed an unnatural offence, as defined in Sections 
211 and 377 of the said Code. 

5. Assaulting or using criminal force to sky 
woman with intent to outrage her modesty, as defined 
in Section 354 of the said Code, 

6. Rape, as defined in Section 375 of the said Code. 

7. Unnaturaljoffences, as defined in Section 377 
of the said Code. 

*i 

8 . Robbery or Dacoity, as defined in Sections 390 
and 391 of the said Code, 

9. Attempting to commit robbery, as defined *® 

Section 398 of the said Code, * 

10. Voluntarily causing hurt in committing rob- 
bery, as defined in Section 394 of the said Code. “' 

, JLJ. Habitually receiving or dealing in stolen pro¬ 
perty, as defined in Section 413 of the said Code. 

Forgery, as defined in Section 463 of the 



WHIPPING ACT. 


4S*’ 

13. Forgery of a document, as defined in Section 
466 of the said Code. 

14 . Forgery of a document, as defined in Section, 
457 of the said Code. 

15. Forgery for the purpose of cheating, as defin¬ 
ed in Section 4 58 of the said Code. 

16. Forgery for the purpose of harming the repu¬ 
tation of any person, as defined in Section 463 of the 
said Code. 

17. Lurking h ouse-trespass or house-breaking, as 
defined in Sections 443 and 445 of the said Code, in 
order to the committing of any offence punishable 
with whipping under this Section. 

IS. Lurking house-trespass by night or house¬ 
breaking by night, as defined in Sections 444 and 446 
of the sajd Code, in order to the committing of any 
offence punishable with whipping under this Section; 

■ V. A-nyjuvenile offender who commitsany offence 
which is not by the Indian Penal Code 
P ^Xbie° ffe with punishable with death, may, whether 
whipping for of- for a first or any other offence, be pun- 
f aMewi“hdeZ! h ' ished’with whipping in lieu of any 
other punishment to which he may for 
such offence be liable under the said Code. 


VI, Whenever any local Government shall by 
Notification iD the Official Gazette have 
apSed m^Sec- declared the provisions of this Section 
faon -w^^with ke in force in any Frontier District 
w'Sppfog m Fron- or any wild tract of country within the 
ner Districts and jurisdiction of such local Government, 
w urai '’ s ' any person who shall in such district 


or tract of country after'such Notification as aforesaid 
commit any of the offences specified in Section IV of 
this Act, may be punished with whipping in lieu of 
jfijra* other punishment to which he may b& liable 
ffjfjP Pthe' Indian Penal Code, 

iSSS&b^^S^lli^Pp^^l^.wIupping^ 
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nor shail any person who may be sen- 
fem^es mption ° f tenced to death, or to transportation, 
or to penal servitude, or to imprison¬ 
ment for more than five years, be punished with 
whipping. 


Officers inferior 
to Subordinate 
Magistrate of the 
1st Class not to 
pass sentence of 
whipping unless 
expressly em¬ 
powered by Go¬ 
vernment. 


VIII. No sentence of whipping 
shall be passed by any Officer inferior 
to a Subordinate Magistrate of the 1 st 
Class, unless he.shall have been ex¬ 
pressly empowered by the local Go¬ 
vernment to pass sentences of whip¬ 
ping. 


tc Sentence of whipping may be passed by an officer not inferior io 
a Subordinate Magistrate of the first class. The extent of whipping 
to which a Magistrate may sentence is not limited, except by 10 
of Act VI of 1864, which limits the amount of the punishment 
generally. It matters not whether whipping is imposed ns a punish¬ 
ment by a Magistrate or by a Sessions Judge, each of them, if he can 
pass the sentence of all, can impose it to the full extent authorised 
by the Act. (per Peacock. CJ. 5 R. C. C. CR. 53.) 

IX. When the punishment of whipping is award¬ 

ed in addition to imprisonment, by a 
awJdeam l “fa.'ti<m Court whose sentence is open to revr- 
-imprisonment, s ion by a superior Court, the whipping 
wheuto m rot- not be inflicted until fifteen days 

from the date of such sentence, or if 
an appeal be made within that time, Until the sen¬ 
tence is confirmed by the superior Court : but the 
whipping shall be inflicted immediately on the expiry 
of the fifteen days, or, in case of an appeal, immediately 
on the receipt of the order of the Court confirming 
the sentence, if such order shall not be receivod within 
the fifteen days. 

X. In the case of an adult, the punishment of 
Mode of inflict- whipping shall be inflicted with such 

tts punish- instrument in such mode and on such 
“ nt * part of the person as the local Govern¬ 

ment shall direct, and in the case of a juvenile offen¬ 
der, it shall be inflicted in the way of school discipline 
with, a light rattan. In no case, if the cat-of-nine tails 
fertile* instrument employed, shall the punishment of 
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whippingexceedl50lashes,orif the rattan be employ¬ 
ed shall the punishmenb exceed 30 stripes. The pun¬ 
ishment shall be inflicted in the presence of a Justice 
.of the Peace, or of an Officer authorized to exercise 
any of the powers of a Magistrate, and also, tinless 
the Court which passed the sentence shall otherwise 
order, in the presence of a Medical Officer. 

XI. No sentence of whipping shall be carried into 
Bnmahmentnot execution unless a medical Officer, if 

to be inflicted if present, certifies, or unless it appears 
state of r health' 1 to the Justice of the Peace or other 
Nor by instai- Officer present, that the offender is in 
meilts - a fit state of health to undergo the 

punishment; and if during the execution of a sentence 
of whipping, a Medical Officer certifies, or it appears 
to the Officer present, that the offender is not in a fit 
state of health to undergo the remainder of the 
punishment, execution shall be stayed. No sentence 
of whipping shall be executed by instalments. 

Accordingly, if the prisoner is unable to suffer his whole 'Sentence 
of whipping, he must be discharged as to the k residue. (3 B. €. C. 
Circ. 3.) 3 Mad. HC. Appx. 1. 

XII. In any case in which, under thelastpreceding 

, , Section of this Act, no part of a sen- 

pumishmeatcannot tence ot whipping is carried into 
be inflicted under execution, the offender shall be kept in 
e as ee ion. cus j- 0( jy till the Court which passed the 

Sentence can revise it, and the said Court may, at its 
discretion, either order the discharge of the offender, 

* or* sentence him in lieu of whipping to imprisonment 
for any period which may be in addition to any other 
punishment to which he may have been sentenced for 
the same offence ; provided that the whole period of' 
imprisonment shall not exceed that to which, the 
offender is liable under the provisions of the Indian 
Penal .Code, or that which the said Court ia*I dbfiipe- 
*$}ijid. to award. ' * 
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An act to amend the 'procedure of Her Majesty's High 
Courts of Judicature in the exercise of their original 
Criminal jurisdiction, and to providefor the exercise 
of such jurisdiction at places other than the Presi¬ 
dency Towns. 

"Whereas it is expedient to amend the procedure 
of the High Courts of Judicature at 
Preamble E^ort William in Bengal, at Madras, 
and at Bombay, in the exercise of their original Cri¬ 
minal jurisdiction, and also to provide for the exor¬ 
cise by such Courts of original Criminal jurisdiction 
under the Commission of the Governor General of 
India in Council, or of either of the Governors in 
Council of Madras and Bombay, in places other than 
the Presidency Towns, or at several such places by 
way of circuit; It is enacted as follows : 

Preliminary. 

1. This Act may he cited as “ The High Courts, 
Short Title Criminal Procedure Amendment Act, 
1865.” 

* 

2. In this Act, unless there be some- 
ci a uB^ etTr6tatiou thing repugnant in the subject or 
context— 

‘ f High Court” denotes Her Majesty’s High Courts 
of Judicature at Fort William in Beu- 
High Court gal, at Madras and at Bombay, res¬ 
pectively. 

* £ Chief Justice,” “Judge,” “Registrar,” and other 
, _ .. „ "words denoting any particular .Officer 
« &£?£“•■ respectively include any person for the 
time being authorized to act as such 
Chief Justice. Judge, Registrar, or other Officer. 

Magistrate” denotes any person exercising any of 
« !£ e P ower8 of a Magistrate under the 

• **** Code of Criminal Procedure, and in¬ 

cludes Police Magistrates in any Presidency Town. 
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“ Clerk of the Crown” includes, besidessuch Officer, 
a Crown Prosecutor and any Officer 1 
jy o£ • the specially appointed by the Govern or Ge¬ 
neral of India in Council or the Gover¬ 
nor in Council of Madras or Bombay to discharge the 
functions given by this Act to the Clerk of the Crown, 
in respect of any sittings of a Judge or Judges of the 
High Court in a place other than the usual place of 
sitting, or in respect of any sittings of a Barrister 
under the forty-fourth-Section of this Act. 


“ British India” denotes the territories which are 
.... _ or may become vestedinHer Majesty 
or her successors under the Statute 21 
and 22 Vic., cap, 106, except the Settlement of Prince 
of Wales’ Island, Singapore, and Malacca. 


Words importing the masculine gender include 
females : words in the singularnumber 
Number? 1114 include the plural, and words in the 
plural number include the singular. 


Of Charges where the accused is committed in a 
Presidency Toivn. 

3. Any Justice of the Peace or Magistrate who 
shall commit to custody, or hold to 
bail any person for trial before the 
tie Crown with High Court for an offence committed, 
i^thfffiTmRe or whi ?b, according to law, may be 
of thecrdmary on- dealt with as if it had been committed, 
diction? 174 Juna " within the local limits of its ordinary 
original Civil jurisdiction, shall, to¬ 
gether with all examinations, informations,bailments, 
and recognizances now required to be delivered td 
guch Court before the trial, deliver to the Olerk^of the 
a written instrument of charge signedjby. him 
for what offence such person is so feostentted 
touhail 

con- 
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Clerk Of the sMsr the charge, and may, if he con- 
drown to consider, sid©r it iiedessary ot expedient so to do* 
amen^liter 1 , 1 ’ or amend, alter, or add to the Same. The 
adj to the charge, charge, with such amendments, alter- 
charge with ations, or additions, if any, shall be re- 
ations^or ta ’ IddC corded hi the High Court, and the per- 
tioos (if any) to he son charged shall be entitled to have a 
recorded. copy of such charge with such amend¬ 

ments, alterations, or addition, (if any) gratis. 


5. The person charged shall also be entitled to 
Accused to have copies of the examinations of the wit- 


copies of examina¬ 
tions 


nesses upon whose depositions he has 
been so committed or held to bail, on 


payment of a reasonable sum for the same, not ex¬ 
ceeding one anna for each folio of ninety words. 


6. Upon charges recorded as aforesaid, persons 
committed to custody or held to bail 
Effects of charge, deemed to have been brought 

before the High Court in due course of law, and (sub¬ 
ject to the provisions contained in the eight Section 
of this Act) shall be arraigned at suit of the Crown, 
and-the verdict shall be recorded thereupon. 


7. In Act XVIII of 1862 (to repeal Act XXI of 
Provisions of Act 1852 in those parts of British India in 
xvni of 1862 as which the Indian Penal Code is inforce, 
apply to charges and to rc-enacl some of the provisions 
preferred under thereof with amendments, and further 
to improve the Administration of Crimi¬ 
nal Justice in Her Majesty'$ Supreme Courts of Judi¬ 
cature), the word “ indictment’, shall be understood 
to include the word “ charge,” and all the provisions 
of the said Act shall apply to charges recorded as 
aforesaid and the trial of such charges. 


8. When any such charge shall have been recorded 
■mu prmqvi hi the High Court as aforesaid, and 
<*, wMustaiuabia shall at any time before the person 
charge. charged is arraigned, appear to the 

Judge of the High Court who would in ordinary 
cons* try the same, to be clearly unsustainable, an 
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entry to that effect may be made on the charge by 
such Judge. Such entry may be made without the 
fiat of the Advocate General, and shall have the effect 
of a nolle prosequi upon the charge, but shall 
not operate as an acquittal of the person charged 
unless and until three years from the time of mak¬ 
ing the entry shall have elapsed, at the expiration of 
which period, if no fresh charge have been brought 
on the same matter, he shall be considered as having 
been acquitted. 

Of Grand Juries . 

9. From and after the date on which this Act 

shall come into operation, no warrant 
ment of tins Act, or .precept shall be issued to the 
Grand Jury not to Sheriff or other Officer directing him 
to summon any persons to attend and 
serve as Grand Jurors. All persons who, hut for 
this Act, would have been exempt from serving on 
Common Juries, shall he liable, except as hereinafter 
provided, to serve on such Juries. 

10. No person- shall be brought before the High 
No one to be Court on the presentment or inquisi- 

chargedontbepre- tion of Grand Jurors, unless suchpre. 

Grind sentmentorinquisition shall have been 
Jurors, unless they made by Grand Jurors who shall have 
I^raed before^the been duly summoned before this Act 
cement of comes into force : Provided that if any 
B xu '" precept for summoning a Grand Jury 

shall have been issued for the then next coming Ses¬ 
sions of the High Court, such Grand Jury shall pro¬ 
ceed at such Sessions as if this Act had not passed. • 


Of Juries in Presidency Towns. 

Every person tried in a Presidency Town 
upon a charge of having committed an 
offence whichis punishable with death, 
or upon any other charge, if'a Judge 
a-High Court shall so order, shall be tried be- 
jd Jur^. - . . ■ , , 


11 


Certain trials to 
'held before 
Jpeofol Jurors. 
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The Jurors' Book 
for the oarreiit 
ye&r 9 to bo taken 
as giving tbe first 
fist of Jurors and 
Special Jurors. 


this Act comes into force, shall be 
taken as containing a correct general 
list of persons qualified and liable to 
serve as Jurors under this Act : and 
those persons whose names are entered 
in the said Jurors’ Book as being privileged to serve 
on Grand or Special Juries only, shall be deemed to 
be persons privileged and liable to serve only as 
Special Jurors under this Act : and a list of such last 
mentioned persons to be called the “ Special Jurors’ 
List,” shall forthwith, and subject to such rules as 
shall be prescribed by the High Court, be prepared 
by the Clerk of the Crown or such other Officer as 
the Chief Justice of the High Court shall direct. 

13. The number of persons included in the “ Spc- 
. . cial Jurors’ List” prepared as in the 

Special Jurors m last preceding Section is provided, 
allowed* *t« t0 (Re shall be permitted gradually from year 
down to twohuu- to year to diminish until the whole 


di'ed. 


number of names remaining on such. 


list shall not exceed two hundred : and no new name 
shall be added to such list until the number shall 
*« _v have been so diminished by the death 

number of Special or change of residence of the persons 
cid^ohuudred; originally included in the list, or by 
other loss of such qualification as gave 
them the privilege of serving only as Grand or 
Special Jurors. After the number shall once have 
been reduced as aforesaid, the names of not more 
than two hundred persons shall ever at any one 
time be entered in the Special Jurors’ List. 


_ 14. All persons whose names are 

ernpted Irani ser- entered in the “ Special Jurors' List,” 
on Common shall be exempted from serving on any 
a ‘ other than Special Juries. 

15. The Clerk of the Crown or such othor Officer 
' j^reDaration 0 | as Chief Justice of the High Court 

iite oFJuror* and shall direct, shall, before the first day 
urors. 0 f April in each year, and subject in 
all respects to such rules as the High Court shall 
from time to time prescribe, prepare a list of all per- 
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sons qualified and liable to serve as Jurors, and shall, 
before the fifteenth day of April which shall first 
occur after the reduction of the number of names in 
the ‘‘ Special Jurors’ List” as aforesaid, and before 
every subsequent fifteenth day of April, but subject 
always to such rules as aforesaid, take from the gene¬ 
ral list of Jurors the names of such persons as he 
may think fit, regard being had to their property, 
character, and education, and shall enter the same 
in the “ Special Jurors’ List.” 

16, The Clerk of the Crown or other Officer 
appointed by the Chief Justice shall, 
♦tJ?^ 5 £ p w 8 subject to such rules as aforesaid, 
full discretion : no nave lull and entire discretion to pre- 
cSL from pare the said lists as shall seem to 

. him to be proper, and there shall he 

no appeal from or review of his decision. 

. ^7* The list of persons qualified or liable to Sqrve' 
■List of jurors as . Jurors, and the “ Special Jurors* 
the e a P ^ette heii “ -^ S V’ respectively, signed by the Offi- 

aze e ‘ cer by whom the same shall have been 
prepared, shall be published once in the Official 
Gazette, before the first day of May next after their 
preparation, and copies of the said lists shall be affix¬ 
ed to some conspicuous part of the Court House. 


,18. Out of the names contained in the lists afore- 

"‘Jurora and Spe- said > tIiere shall be summoned for each 
dial Jurors to be Sessions thirty-six of those who are 
S^LS^dMu. f ° r qualified and liable to serve on Special! 

• Juries, and seventy-two of those who 

are qualified and liable to serve on Common Juries. 

Of Challenges of Jurors in the Presidency towns. 
19. A peremptory challenge to the number of 
'Challenges. twenty in Common Juries and |pt 

- ■ Special Juries shall be allowed ; fiut 

Jltf 11 !! ^aUeiage to the array, as 

the jpllowmg and no others shaJh,r^»,ffiood 
fnnfr flT #^^sqge^.wfimi of (the. Qiwra 

itfURtnn. - ... *w7, * * *_•. 
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infancy, old age, or deficiency in the' qualification 
required by any law or rule having the force of law 
for the time being in force. 

(2.) Some presumed or actual partiality in the 
Juror. 

(3.) A previous conviction of the Juror under the 
Indian Penal Code, or the criminal law administered 
in the Supreme Courts of Judicature or the Courts 
of the East India Company previously to the enact¬ 
ment of such Code. 

20. The Judge before whom the person charged 

is about to be tried shall try any chal- 
cwienge. t0 try lenge, other than a peremptory chal¬ 
lenge, and if he allow the challenge, 
the Juror shall be set aside. 

21. Save as hereinbefore provided, the High Court 

. . shall retain all its present powers res- 
retain its present peoting the summoning, emp&nnelhng, 
iuron‘ cti °n Pmi- qualification, challenging, and service 
denoy Towns, ex- of Jurors in the Presidency Towns : 

and shall have power to make such 
rules on these subjects (not inconsis¬ 
tent with the provisions of this Act,) as shall seem to 
it to be proper. Allrules relating thereto now in force 
in the High Court shall (so far as they are not incon¬ 
sistent with this Act) remain in full force until repeal¬ 
ed or altered by new rules made under this Section. 

Of Sitting under a Commission. 

22. From and after the commencement of this 

Act, whenever it shall appear to th* 
j«d"e'*>tto° n un! Governor General of India in Council 
der ^Commission convenient that the jurisdiction and 

aZ*a TZZ l°Z e lZv ated - in J he S°v H at 

in Council. Fort William m Bengal should be ex¬ 

ercised in any place within the juris¬ 
diction of any Court now subject to the superin¬ 
tendence of the said High Court, whether within or 
without the Bengal Division of the Presidency of 
Port William, other than the usual place of sitting 
ofwuh Court, or at several such places by wayjj*' 


High Court to 
retain its preaent 

J urisdiction as to 
urors in Presi¬ 
dency Towns, ex¬ 
cept mb altered by 
tfci&Act- 


Jurisdiction of 
Judge acting un¬ 
der Commission 
from Governor 
General of India 
in Council. 
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circuit, and the Governor General of India in Council 
shall, by his Commission for that purpose, authorize 
and direct any of the Judges of such Court to hold 
sittings at such place or places accordingly, at or 
within such times as by such Commission ma y be 
authorized or directed, the Judge or Judges acting 
under such Commission in the places and manner 
therein directed, shall have and exercise the same 
jurisdiction, power, and authority as would be had 
and exercised by a Judge or Judges of the High 
Court of Judicature at Fort William in Bengal in its. 
ordinary place of sitting, but subject, as respects the 
exercise of original Criminal jurisdiction in anyplace 
other than the ordinary place of sitting of such High 
Court, to the provisions contained in the twenty- 
eighth and following Sections of this Act. 


23 . From and after the commencement of this 
Act, whenever it shall appear to the 
Governor in Council of Madras eon- 
under Commis- venient thatthe jurisdiction and power 
l r cto°;r rU o°f ^stedin the High Courtof Judicature 
Madras. at Madras should be exercised in any 

place within tbe jurisdiction of any 
Court now subject to the superintendence of the same 
High Court, whether within or without the Presi¬ 
dency of Madras, other than the usual place of sitting 
of such Court, or at several such places by way of 
circuit, and such Governor in Council shall by his 
Commission for that purpose, authorize and direct 
any of the Judges of such Court to hold sittings in 
such place or places accordingly at or within such 
times as by such Commission may be authorized or ' 
directed, the Judge or Judges acting under such 
Commission in the places and manner therein directed 
shall have and exercise the same jurisdiction, pdwer 
t?" authority as would be had and exercised bv a 
WS &° r Judges of the High Court at Madras/m 
place of sitting, but subject, as'respects 


haHtuisdictjbn in any 


? of the 
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same Court, to the provisions contained in the twenty- 
eighth and following Sections of this Act. . 

24. From and after the commencement of this 

Act, whenever it shall appear to the 

Jurisdiction of Governor in Council of Bombay con- 
under Commission venient that the jurisdiction and 
of Governor in power vested in the High Court of 
bay. nci 0 om judicature at Bombay should be ex¬ 
ercised in any place within the juris¬ 
diction of any Court now subject to the superintend¬ 
ence of the same Court, whether within or without 
the Presidency of Bombay, other than the usual 
place of sitting of such Court, or at several such 
places by way of circuit, and such Governor in 
Council shall by bis Commission for that purpose 
authorize and direct any of the Judges of such Court 
to hold sittings in such place or places accordingly 
at or within, such times as by such Commission may 
be authorized or directed, the Judge or Judges act¬ 
ing under such Commission in the places and manner 
therein directed shall have and exercise the same 
jurisdiction, power, and authority as would be had 
and exercised by a J udge or J udges of the High 
Court at Bombay in its ordinary place of sitting, but 
subject, as respects the exercise of original Criminal 
jurisdiction in any place other than the ordinary 
place of sitting of the same Court, to the provisiona 
contained in the twenty-eighth and following Sec¬ 
tions of this Act. ° 

25. The High Court may allot to a Judge or 

High Court may Jud g es . acting under a Commission aa 
allot juried)ction aforesaid,. such part of tb eextraoidinitfT 
undeSmmS ^iginal Civil jurisdiction,and of the 
Civil and Criminal Appellatejurisdic* 
iion ; and of the jurisdiction as a Court of revision or 
reference, which it is competentto exercise at its usual 
place of sitting, as the High Court may consider can 
be more conveniently exercised at any place or places 
mentioned in such Commission, 

%$, Every Commission issued as aforesaid undtjt$$ 
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Commission to 
specify time and 
place during and 
in winch it shall 
travel. 


Power 
point an 
ate Judge* 


to ap- 
Aasoci- 


any of the preceding Sections shall 
specify the time during which and the 
districts or places within which such 
Commission shall remain in force ; and 
such time and the limits of such dis¬ 
tricts or places shall be notified in the Official Gazette. 

27. The Governor General of India in Council,, 
or the Governor of Madras or of Bom¬ 
bay in Council, as the case may be, 
may by such Commission as aforesaid 
associate with such Judge of the High Court any 
Barrister-at-law of not less than five years’ stand¬ 
ing, or any Sessions Judge. The person so associ¬ 
ated shall be called the Associate Judge, and, unless 
directed to try persons separately as hereinafter pro¬ 
vided, may sit with, the Judge of the High Court 
during the trials of persons tried under such Commis^ 
Sibil' Whenever any Associate Judge sits \fit^ 
Jiidge of the High Court, the latter shall preside* 
conduct the case, and pronounce judgment* 

28- 'Any Justice of the Peace or Magistrate with¬ 
out the local limits of the ordinary 
orininal Civil jurisdiction of the High 
Court, before whom any European 
British subject shall be brought for an 
offence committed without those limits 
shall, immediately after the conclusion 
of, the preliminary enquiry, and if he shall determine 
to commit or hold to bail such person for trials give 
notice thereof to the High Court to which the com¬ 
mitment or bailment would ordinarily be made, and 
shall send to the Clerk of the Crown, together with 
the record of the preliminary enquiry, and transla¬ 
tions into English of any writings not in that lan¬ 
guage, a written instrument of charge signed by Mm, 
stating for what offence such person is committed or 
held to bail. On receipt of these documents, the 
rk, of the Crown shall proceed as directed in the 
> in the fourth Section, and the person charged 
' soatofiertis he would 


Charge to be de¬ 
livered with record 
of preliminary in¬ 
quiry without the 
local limits of the 
original Criminal 
jurisdiction. 


ben 


tion, of this. 
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Act. If a Commission under which the person 
charged might be tried shall have been issuod, the 
High C6urt shall consider at what place the person 
charged can be most conveniently tried, and shall 
give directions accordingly : if no such Commission 
shall have been issued, the High Court shall obtain 
information from the Government as to whether such 
Commission is about to issue, and shall then give such 
directions as last aforesaid. Provided always that, if 
the commitment or bailment have been made after’ 
the issue and during the running of a Commission 
under which the person charged might bo tried, the 
notice by this Section directed to be given to the 
Clerk of the Crown shall be given, and the documents 
directed to he sent to the Clerk of the Crown shall 
' be sent to the Clerk of the Crown with the Judge of 
the High Court acting under the Commission. Such 
Judge shall have all the powers given to the High 
Court by this and the next succeeding Section. 


29. 


The charge shall 
be deemed a charge 
tinder < the OH- 
tninal Procedure 
Code. 


The charge, whether it shall or shall not have 
been amended, altered, or added to 
under the last preceding Section, shall, 
if the person charged be directed to be 
tried at a place other than the usual 
place of sitting of the Court, have the 
same effect as a chargeunder the thirteenth Chapter of 
theCode ©fCriminal Procedure, and the person charged 
shall be tried thereon before aJudge oftheHighCourt 
whether sittingby himself or with an Associate Judge* 
if una.rtfcamable, ®ut if, at any time before the High 
proceedings Court shall have directed whether the 

toy be stayed. ^ of the pergon charge< J ^ ^ 

place, the charge appear to the High Court to be 
clearly unsustainable, an entry to that effect may be 
made by the proper Officer of the Comet at any time 
before the commencement of the trial. Such entry 
shall have the effect of staying proceedings on the 
but shall not operate as an acquittal of the 
charged, unless and until three years from the 
making the entry shall have elapsed, at the 
of which period, if no fresh charge haigj|| 
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been brought on the same matter, he shall be consi¬ 
dered as having been acquitted. If the person charged 
be directed to be tried at the usual place of sitting of 
the Court, the charge whether amended, altered, or 
added to as last aforesaid or not shall have the same 
effect as, and be deemed to be a charge uuder the 
sixth, seventh, and eighth Sections of this Act. 


30. Pending the directions of the High Court as 

Procedure pen- to P lace of trial > ever 7 such British 
rUng directions of subject as is referred to in the twenty- 
High. Court. eighth Section oftbis Act shall (if not 
out on bail) be committed by the Jus.tice of the Peace 
or Magistrate for intermediate custody to the nearest 
Criminal Jail in which he can be most conveniently 
confined. If the trial shall be directed to take place 
in the usual place of sitting of the Court, the Justice 
of the Peace or Magistrate shall bind over the person 
charged to appear and'take his trial at such Usual 
place of sitting, or shall commit him to the Jail at . 
such place. If the High Court shall direct that the 
person chargedbe tried elsewhere than its usual place 
of sitting, the Justice of the Peace or Magistrate shall 
bind him over to appear and take his trial in the 
place directed, or (as the case may be - ) shall, if neces¬ 
sary, cause him to be removed to the Criminal Jail of 
or nearest to the place at which such person is direct¬ 
ed to be tried; and the Officer in charge of such 


^iminal Jail shall keep such person in safe c ustody, 
whI discharged in due course of law. " ’ * * " 


31. 


High Court may 
order European 
British Subjects 
committed in eer- 
fcain District m 
certain seasons of 
the year to be 
'efl at a particu- 
f pSlace and con- 
&m-a particu- 




It shall be lawful for the High Coupt 
that all European British sufcJe 
mitted or bailed for trial witmii* 
specified Districts or during certain 
specified periods of the year, shall be 
tried at the usual place of sitting of the 
Court or to direct that they shall be 
tried at a particular place named ; and 
also to order that such European Bri¬ 
tish subjects shall, if not bailed, be 
inte5fifc«'diate custody to a particular 
T :1 “ Appointed by the Govern- 



PR0C88VB& mmoHam .-MBf. U9 

went for the reception of smh prisoners. In any such 
case the Sigh Court may direct further thatthe notice 
required by the twenty-eighth Section of this Actdo 
he given and the papers required by that Section to 
be sent to the Clerk of the Crown, shall be given and 
sent to a particular Clerk of the Crown named by tho 
High Court in that behalf. Every person bailed or 
committed to take his trial at any particular place, in 
compliance with a general direction under the pro¬ 
visions of this Section, shall be dealt with in all res¬ 
pects as if he had been bailed or committed in com¬ 
pliance with a special direction under the twenty- 
eighth Section of this Act. 

32. When the High Court shall have directed 

Jurisdiction over J hat an 7European British subject shall 
European British be tried at any place other than its 

E?S.r g*® 1 P lace 0f Sittfe & the Jud S 1e of the 

High Court acting under such com¬ 
mission as aforesaid in the place and manner there¬ 
in mentioned, shall, whether sitting by himself or 
with the Associate Judge, have and exercise ill res¬ 
pect of such European British subject the same, ju¬ 
risdiction, power, and! authority which would be had 
and exercised by the High Court at its ordinary 
place of sitting, if the said European British subject; 
had been committed or bailed to the said High Court 
at its ordinary place of sitting for the offence with 
which he is charged. But the trial of the said Euro¬ 
pean British subject before such Judge of the High 
Code of Orimi- Court acting under such Commission 
n*i Procedure to as aforesaid, and whether sitting by 
Jectef except 8U as" himself or with the Associate Judges 
hereinafter deolar- shall, subject to the exceptions bftr wia- 

after declared,. he conducted in accord¬ 
ance with the rules and provisions' contained in th* 
Code of Criminal Procedure, and thereby made ap¬ 
plicable to trials of persons committed or hailed for 
trial before the Court of Session for offences triable by 
such Court. 

, The J udge of the High Court aeting under 

57 
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such Commission in the place aiid the 
“C“ manue F therein mentioned, and whe- 
pean Bntish sub- ther sitting by himself or with the 
i 3 ommissiouT der Asso oiate Judge, shall, if he shall think 
fit,have and exercise the same jurisdic¬ 
tion, power, and authority in respect of any person 
committed or bailed for trial under the Code of Cri¬ 
minal Procedure before the Court of Session at the 
place and within the time in such Commission men¬ 
tioned as might be had and exercised by the Court of 
Session to which such person was committed or bailed. 
The trial of such person shall be conducted, subject to 
the exceptions hereinafter declared, in accordance with 
the rules and provisions contained in the Code of Cri¬ 
minal Procedure, and thereby made applicable to trials 
bjefore a Court of Session of persons committed or 
failed to such Court for offences triable by the 

« ’ jb' , . ' ' * T ’ f 

' 34. All trials before a J udgeof theHigh Court act- 
Tn»ia under mg nnder such Commission as aforesaid, 
Commission to be and whether sitting by himself or with 
by Jury. the Associate J udge, shall be by Jury. 


35. Whenever the Governor General of India in 

• Summoning of G ™™Ur the Governor of Madras or 
to eerye on ot jDonibay in Uouncil, as the case may 
%aiw deI Com ". be, shall have signified to the High 
i..,,/) Court that it is intended to issue,% 

Commission as aforesaid to any Judge or Judges o£ 
tpOi High Court authorizing and directing sittings of 
the said Ju dge or Judges in any place, the High Poura- 
shall give notice of such intention to the Rmxf 
Session at such place, and thereupon the saia CdurG 
of Session shall take and cause to be taken themea- 
^uresprescribed by Sections three hundred and thirty- 
sjx to three hundred and forty, both inclusive, of the 
Mra 6 Criminal Procedure for the summoning of 
t ,ii ftpd 1 in addition to the persons so summoned 
sajd Qourt pf Session shall, if it shall 
ommu^catiop- with the Com- 



raofWBmtt? • iiremHtfK* aor. Mi 

mtoding-Otfioer,caused to be siuamoaed 
nofex^pt, “ 6 * su6h number of Commissionedaddlir^ 

Commissioned Officers in the MiKtaxy 
service resident within ten miles of its place of sitting 
as the Court shall consider to bo necessary to make 
up the Juries required for the trial of persons charged 
with offences before the Judge of the High Court 
acting under Commission as aforesaid. All Commis¬ 
sioned and Non-Commissioned Officers so summoned 
shall be liable to serve on such Juries notwithstanding 
anything contained in the Code of Criminal Procedure, 
but no Commissioned or Non-Commissioned Offioer 
shall be summoned whom his Commanding Officer 
shall desire to have excused on the ground of urgent 
Military duty or for any other special Military reason. 
The Juries for the trial of persons triable by such 
Judge of the High Courtactingunder such Commission 
as aforesaid shall be formed in the manner required 
by the Code of Criminal Procedure and by this Act 
from the persons summoned under the said Sections 
of the Code of Criminal Procedure and from the Oom- 
mifesioned and Non-Commissioned Officers summoned 
as aforesaid, or, if no such Officers have been summon¬ 
ed, then solely from the persons summoned under the 
same Sections. 


36. If the person charged shall be a European 
Jury for trial of British subject, and shall so require 
European Bntish. before the Jury shall be empannelled, 
«u ject. the majority of the Jurors shall consist 

of Europeans or Americans. If such a Jury cannot fye 
procured, the person so charged shall be sent for trf^l 
by the High Court in its usual place of sitting. ' ; 


87. On every trial mentioned in the thirty-fourth 
Number of Jury Section of this Act, the Jury shall 
requisite to ver- consist of twelve persons, and unahi- 
$ct © gui ty. mity, or a majority’ of not less than 
ffioe with the concurrence of the presiding Judge, 
QsittU 'be necessary for a verdict of guilty. In default 
«jpW*feh -«nanimity, or of such majority, or of 
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majority and concurrence, the prisoner shall be ac¬ 
quitted. 

3 8. During the trial of any p ersott before a Judge 

Acts ns t of» Jw . af ! ***» Hi s h P 0urt > acting under Com- 
diciai nature may mission as afore^aid^ or by a Judg© of 

rf&Tcraw® lerk the High Court and an Associate 
Judge sitting together, any act, not of 
a Judicial nature, which the Code of Criminal Proce¬ 
dure requires to be done by the Court of Session, 
may be done by the Clerk of the Crown or by any 
Officer of the Court directed by such Judge to perform 
such R-ct. 


Portions of Sec¬ 
tion 380 of 0u~ 
P^ceduue 
bto a 


39. So much of the three hundred and eightieth 
Section of the Code of Criminal Proce¬ 
dure as requires the confirmation, by 
the Sudder Court of sentences of death 
passed by a Court of Session: 

Section 

from the Court a statement of the ground^ q«'wmfeh 
a person convicted of an offence made'punishable by 
death by the Indian Penal Code has been sentenced 
to a punishment other than death, shall not apply to 
sentences by a Judge of the High Court acting tinder 
Commission as aforesaid. : • 


40i 


P^yrbion of 26 tb 
Chapter of Crimi- 
Procedure 
Cocje not fo apply 
to *«nte*ioes r of 
Ccpirt Jqdgfi. 


So much of the twenty-sixth Chapter of the. 
Codeof Criminal Procedur e as requires 
judgment to he passed by a Criminal 
Court in any particular form, and as. 
requires that the sentence or finding 
shall he recorded in any particular 
form shall not apply to judgments, sentences, or find¬ 
ings in trials before a Judge of the High Court act¬ 
ing under such Commission as aforesaid, whether 
hitting by himself or with an Associate Judge j'/but 
Judg? shall pass judgment and shalk pecord or 
j ,to be recorded the sentence and finding m such 
^H^t&nknroper, 1™* " 

l . . 

^d^ty^^yieted of an 



m 


mamomat ■ U**Wfis** *et 


; , effianee before a Judge oTibe-Bjjgh 
J°X 0W S Coart acting under Commisuieja* ^ 
«y question of aforesaid, the Judge, if lie thinkpreper, 
wor na> ' may reserve for the decision of the 
High Court any question of law or of the admissibility 
of evidence -which has arisen in the course of the trial 


of such person. If the Judge reserve no such ques¬ 
tion, he shall forward the prisoner with a copy of his 
sentence and a warrant for the execution of the same 


Procedure where the Magistrate or other Officer in 

no suoh question charge of the Jail of the District at 
which the trial was held, and such 
Magistrate or other Officer shall proceed thereupon in 
like manner as he is directed by the Code of Crimi¬ 
nal Procedure to proceed in respect of sentences by a 
Court of Session not requiring confirmation. If the- 
Judge reserve any question of law or of the admissi¬ 
bility of evidence, the person convicted shall, pending 
the decision of the High Court thereon, be dealt with 
in like manner as persons sentenced by a Court of 
Session in cases where the sentence requires the confirm 
matron of the Sudder Court under the Court of Qrimir 
nahProcedure. If the decision of the High Court be ad¬ 
verse to the person convicted, such decision shall be 
forwarded to the Court of Session of the district ilk 


which the trial took place, in like manner as is. 
directed by the three hundred and eighty-third Sec¬ 
tion of the said Code with reference to orders of 
confirmation of sentences, and thereupon the said 
Court of Session and all other persons shall proceed 
as if the person convicted had been sentenced by 
such Court of Session!, and as if such sentence End 
been confirmed by the Sudder Court under the Court 
of Criminal Procedure. 


42. Save as is hereinbefore otherwise provided, 
the Code q! Criminal Procedure shall 
apply to the constitution and forma- 
to^code t» a P - tiou of Juries for the purpose of trials. 

aa r before a Judge of the High"** •’it 
4s . jo i acting under Commission as aforesaid,. 
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or before such Judge and an Associate Judge, audio 
trials before such Judge of the High Court or before 
such Judge and an Associate Judge, and to sentences 
by such Judge of the High Court and to the car¬ 
rying into execution of such sentences. 

43. If,the Judge of the High Court think fit, he 
may direct the Associate Judge to try 
Jndfemay K any person, other than a European 
Associate judge British subject, "who under this Act is 
*b£ 7 S n coml triable by such Judge of the High 
mission not an Court. The trial of such person shall 
subject*" 1 ritls be regulated without exception by the 
rules of the Code of Criminal Pro¬ 
cedure applicable to trials of persons committed or 
hailed for trial before a Court of Session, and such 
person, if convicted, shall be dealt with as if be had 
hben convicted before the Court of Session ©f thedis* 
trict in which the trial was held. Any parson, other 
than a European British subj ect, 'who has been com¬ 
mitted or bailed for trial before the Cfourt of Session 
of any place mentioned in such Commission as afore¬ 
said, but who has not been tried under this Act dur¬ 
ing the time for which the Commission remained in 
force, shall be tried by the Court of Session to which 
he was committed or bailed as if this Act had not, 
passed. 


,44. .From and after the commencement of this; 
At , Act, it shall be lawful for tb e Governor 

Power to Gotot- General of India in Council by bra 
diT'fn'counciUo Commission to authorize and diygpn 
eppomt a Bams- any Barrister-at-law of not less* tMi 
under Commis- , five years’ standing, although nw. 9 *.- 

IX'lKUS ^ H’g* 1 CoirttqW^ 

wdto. . tings at any place m 

• other than the usnal plana 

j^cci^Court, and other than any rsfipsj^pr^'in. 


III 


raocanmta 4ideKi>aii^. 

Commission* in ih© places and maimer t&.ast'fflG direct-t 
ed si)all hay© and exercise the same jurisdictiOR* 
power, and authority as (subject to the provisions 
hereinbefore contained) would be had and exercised 
by a Judge of the High Court acting under any. 
such Commission as aforesaid. 

45.' This Act shall commence and come into oper¬ 
ation on such date as the Governor 
General of India in Council shall ap¬ 
point by Notification in the Gazette <J/ 
India . 

46. This Act shall not extend to 
the Settlement of Prince of Wales, 
Island, Singapore, and Malacca. 


Commencement 
of. Act. 


Act not to ex* 
tend to Straits’ 
Settlement* 


ACT No. IV or 1867. 

[Received the assent of His Excellency the Governor 
General on the ls£ February I807J 

An . Act to enlarge the meaning of the word * offence? 
in certain Sections of the Indian Penal Code, -and 
for other purposes. 

Whereas it is expedient to enlarge the meaning of 
the word ‘ offence’ in certain Sections 
loamb «■ of the Indian Penal Code so as to 
make it denote not only anything made punishable 
by the said Code, but also anything made punishable 
by any special or local law as therein defined ; It is 
hereby enacted as follows: ‘ *' 

1. Sections 187, 194, 195, 203, 211, 213, 2li, 

221, 222, 223, 224* 225, 327, 828, 
329, 330, 331, 347, 348, 388,389 and 
445 of the Indian Penal Code shall be 
construed as if the word ‘ offence’ 
denoted anything made punishable by 
the said Code, or by any special or 
r u %s therein defined ; and Sections 941, 176) 


* Office* in cer¬ 
tain lSections of 
Penal Code to in- 
oinde anything 
only 
or 
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m of Penal Code 
to apply to com-' 
mitments te cus¬ 
tody. 
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177, 201, 202, 212, 216 and 441 of the said Code 
shall be construed in the same way, when the thing 
made punishable by the special or local law is punish¬ 
able by such law with imprisonment for a term of six 
months or upwards, whether with or without fine. 

2. Sections 222 and 223 of the said Code shall be 
construed as if after the word ' offence* 
thefollowingwordswere inserted; (that 
is to say) ‘ or lawfully committed to 
custody,’ and Section 222 of the said 
Code shall also be construed as if the 
following words were added to the same Section; 
(that is to say,) 'or if the person was lawfully com¬ 
mitted to custody.’ 

,3. Whoever escapes or attempts to escape from 
any custody in which he is lawfully 
detained for failing to furnish any 
in custody** m- curify required under Chapter %Pt 
2$“^ °f the* Code ofi Criminal = Proce^% 
shall be punished with imprisonment 
of either description as defined in the Indian Penal 
Code for a term which may extend to one year, or 
with fine, or with both, 

Sira* ofprovi- 4 * Nothing contained in this-Act 
«ons of special shall be taken to affect any of idle 

°o»ilaws. provisions of any special or local law. 
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ACT No, XXXI of 1867. 
jPass!ed by the Governor General of Indta in Council. 

(Received the assent of the Governor General 
on the 2 6th June 1SG 7.) 


fAn Act to render 'penal certain offences committed 
by servants of Railway Companies,) 


WiierEas it is expedient to extend certain provi¬ 
sions of the Indian Penal Code relat- 
Freambie. i n g to public servants to persons in 

the employment of Railway Companies ; It is here¬ 
by enacted as follows :— 


1. In this Act “Railway Company” moans the 

proprietors for the time being of every 
C i a J" c 1 f 1 ' pi ' eUtiou railway or tramway situate in the ter¬ 
ritories rested in Her Majesty or Her 
•Successors under the Statute 21 & 22 Vic., cap. 106 (An 
Act for the better government of India), or (so far only 
as regards British subjects within the dominior^ 
hereinafter mentioned) situate in the dominions of 
Princes and States in the East Indies in alliance with 
Her Majesty or Her Successors, and the lessees, 
representatives and assigns of such proprietors. 

2. Every officer and servant of a Railway Com- 
* Railway officer pany shall bo deemed a “ public ser- 
ami servants tobe vant” within the meaning of Sections 
lmu CS m^ g 161, 162, 103, 3 64 and 165 of the 
of Penal Code. Indian Penal Code. 


3. In the definition of legal remuneration <jon- 
«Government” t ame( l hi the said Section 161, the 
to include a Rail- word “ Government” shall, for the pur- 
vray Company. p 0se s of this Act, be deemed io include 
a Railway Company. 

cl?.... 4. This Act shall be called “ The 

Railway Servants’ Act, 1867.” 

68 
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ABDUCTION 

definition of tie terra, XVI. 362, ... ... .„ 252 

simple, how punishable, XVI. 363, ... ... 235 

in order that the person abducted may be murdered, 

XVI, 364, ... ... ... ... .. ib. 

may be wrongfully confined, XVI, 365, ... ib. 

of woman, in order to seduce her or make her marry, 

XVI. 366, ... ... ... ... ... ib. 

of a person, to subject him to giicvous hurt, &c. XVI. 367, 254 

concealing, &c. person abducted, XVI. 368. ... ... ib. 

of a chtld, to take property from it, XVI. 369. ... ib. 

See — Forced Labor. Kidnapping Slave. 

ABETMENT 


in what it consists, V. 107 and 108 and Erplans. ... 83.90 
by illegal omission ... ... ... ... 83.01 

wilful concealment ... ... ... ... 33 . 9 $ 

can only be committed in respect of oflences under Tonal 

Code ... ... ... ... ... 85 

to constitute, it is not necessary that the act abetted 

should bfe committed, V. 108, Explan. 3 , ... 84.91 

or that the person abetted should be capable by 
law of committing an offence, ib, Explau. 3 ,... 84.00 
of abetment is an offence, ib. Explan. 4, ... ft. 

does not require concert between abettor and person com- 

_ mitting the act, ib. Explan 5, ... ... 85 

punishment for, where the act abetted is committed in 

consequence, V. 109, and Explan. ... ib. 

if the person abetted has a different inten¬ 
tion or knowledge, V. 11 0 , ... ... 86 

when one act is abetted and another is 

done, V in . ft. 

when abettor is liable to punishment for both 
• the act abetted and the act done, V, 118, 87 

where an act for which abettor is liable causes 
an effect different from that intended. 

V. 113, ... ... jb* 

when* the abettor is present* when the act is 
done, V* 114, ea 

if offence abetted is punishable with death 
or transportation for life, and that offence 
is not committed, &c,, V. 115, if hurt is 
causcd >«. ib. 
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abetment— continved. 

> if offence abetted is punishable with im¬ 
prisonment, and that offence is not com¬ 
mitted, &c,, V. 116, 

and if abettor or person abetted is a 
public servant, See., id. ... 

punishment for offence by the public generally, or by 
persons more than ten m number, V. 117 

waging war against the Queen, VI. 121, ... 
against an ally of the Queen, VI. 125, ... 
of mutiny, VII. 131, 

where the mutiny is in consequence com¬ 
mitted, VII. 132, 

of assault by soldier, &c on supeuor officei, VII. 133,134, 
of desertion, VII. 135, . ... 

of act of insubordination, VII. 138, 
in India, of the counterfeiting out of India of Queen’s coin, 

XII. 236,. .. 

of suicide, XVI. 305, 3 OG 
what amounts to 

* See— Concealment. Fublic Servant-. Suicide . 

ABETTORS 

where punishably 

ABSCONDING 

to avoid service of summons or order, X, 172', 
warrant of Magistrate, no offence 

ACCESSARY . 

ACCIDENT 

act done by? when it is no offence, IV. 80, ... , 
ACCOUNT stated is a valuable secuiity 
ACQUITTAL 

is no bar to subsequent proceedings where charge set out 
no offence ... M . 

Dr Court had no jurisdiction 
or proceedings terminated before sentence 
or where evidence on, second indictment could have 
procured a conviction on the first 
refusal by Magistrate to commit is not an 
prisoner may demand an, if pi osecution abandoned 
abandonment‘without acquittal is no bar 
sentence of, conclusive till reversed 

may be set aside by High Court as Court of revision 
gjogftpf lies on defendant 
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Pads. 

ACT, what the word denotes, II. 33, ... ... ... 89 

when it includes illegal omissions, II. 32, ... ... ib. 

offence caused paitly by, and partly by omission, II. 36, 24 

done by several persons, each is liable for, when, II. 34 , 

35, 37, 38. 22-24 

ACT XXIII of 1861, ss. 16-18. 2 D ... ... ... 146 

s. 19 „ ,, ... ... ... 317 

a. 21 22 .. . 125 

XXV of ISC 1 . See Ciiminal Procedure* Code 

XVII of 1862. Repealing Act ... ... 401 

XVIII of 1802. Criminal Law Amendment ... 413 

VI of 1S64. Whipping Act ... ... ... 431 

XIII of 1865. High Courts Criminal Procedure Amend¬ 
ment ... ... ... ... ... 437 

IV of 1867. Extended meaning of offences... ... 455 

XXXIoflSB7 Railway Servants ... ... 457 

VIII of I860. Soe Criminal Procedure Code. 

ACTION right of, not suspended till piosecution..* ... 163 

ACTS OF STATE 

what are, ... ... ... 42-W 

Municipal tribunals have no jurisdiction over, ... ib. 

become so by ratification, ... .. ... 45 

ADMINISTERING a ding, XVL 32S. 236 

what amounts to ... ... ’... ... ib. 

ADMINISTRATOR GENERAL forbidden to trade 130 

admiralty JURISDICTION 

what Courts possess, ... ... , i% , (i 8 

over what cases it extends, ... ... .** 9*11 

ADOPT 

forging authority to, XVIII. 467 ... ... 331 

See— forgery . 

ADULTER ALTON 

of food or drink intended for sale, XTV, 272,... ... 188 

evidence of guilty knowledge ... ... ... 18® 

selling, &c. food or drink after, XIV. 273, ... ... 188 

of drugs, XIV. 274, ... ... ... ... 189 

sale of adulterated drugs, XIV. 275, ... y ... 190 

must be passed for unadulterated, .** ... ib. 

what amounts to adulteration .**180-130 

ADULTERY 

not a justification for killing ... ... 221 

how punished, XX. 497... ... #Ml 339 

evidence of sexual intercourse ... . 340 

, - , .. 

uopjuvance of husband* negatives charge of ... 0f¥ 340 
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INDEX, 


Pagb. 

AD UJjTERT,-' continued. * 

whether several indictments maintainable for continued 

course of, ... # — *— 341 

prosecution for, only maintainable by husband 349 

his power to withdraw charge ... «. •«* 3 63 

may be compounded ... ... .** •** 161 

enticing or taking away, &c. a married woman with intent, 

&c. XX. 498,^ ^ ... ^ ... M* ... 342 

what amounts to enticing or taking away ... ... ih. 

her consent is immaterial... ... ... ... ib. 

she must be under husband’s protection ... ... 843 

husband must prosecute ... ... . . ... 844 

* may withdraw charge »•» ... ... 163 

ADVOCATE GENERAL may sanction certain prosecutions... 102 
may piefer charges for offences committed 
beyond the ordinary jurisdiction of the 
High Court ... ... ... 376 

AFFIRMATION 

solemn, when included in the word “ oath/' II. 51, ... 27 

AFFRAY . > 

what constitutes an, VIII. 159, ... ... ...110-118 

voluntaiily provoked, or in resistance to legal process,... It3 
punishment for,committing, VIII. 160, ... 110 

assaulting public officer, suppressing an, VIII. 16? ... 103 

See— Riot . Unlawful Assembly. 

AGENT 

of owner or occupier of land, not giving Police notice of 

riot, fee., VJII. 154, 155, ... ... ... 108-9 

when liable to fine if riot, &c. is 

committed, VHT. 156, ... 109 

See ^—Breach of Trust. Riot . Unlawful Assembly. 

AID 

definition of the term, V. 107, Explain 2, ... ... 93 

ALLY OF THE QUEEN 

waging war against Asiatic, VI. 125, ... ... 100 

committing depredation on, VI. 126, ... ... 101 

receiving property takeu from, VI. 127,, ... 

ALTERATION 

made in a document, when it amounts to forgery, 

XVIII, 464 ... 318 

See— Coin . Forge ? y. 

^JjTERNAvTIVE judgment and punishment IIU 72 87 

corpus delicti must be proved ... ib„ 

ip case of contradictory statements charged W false 
BfM., 88.141 



INDEX. 


463 


AMENDMENT 

of High Courts Criminal Procedure Act XIII. of 1805 ...487 
of Criminal Law, Act XVIII of 1802 ... ... . 413 

powers of, for variance m indictment . . 368 

ofchar S e . .7/ 367 

AMERICAN 

when convicted is to be sentenced to penal servitude in¬ 
stead of transportation, HI 56,,.. ... 28 

ANIMAL 

what the word denotes, JT 47, ... ... M , 26 

likely to endanger human life or do grievous hurt, negli¬ 
gence on the part of the possessor of, XIV. 289, 294 

what is negligence ... ... ... 205 

mischief done by poisoning, killing, maiming, &c. any of 

the value of 10 Rupees or upwards, XVII. 428, 305 

elephant, camel, hoise, mule, buffalo, bull, cow or ox, 

XVII. 429, . ib. 

any other animal of the value of 50 Rupees, id- ... ib. 

S ee— M inch ief. 

ANNOYANCE 

caused by a dmnken man, XXII. 510,. 360 

See— Insult, hitinvulutio'ii. 

APPREHENSION 

of offender or person charged with offence, wilfully neg¬ 
lecting to aid in, when bound to do so, X 187, 1*33 

every one is bound to aid Magistrate or Police Officer in 

effecting, ... ... ... ... 78.133 

by Police officer without warrant ... ... ... 78 

private person... ... ... ... ... ib. 

after an escape . . ^ ... ... ... 81 

degree of violence permissible’to effect ... ... ib. 

preventing, by harbouring, &c. XI. 216, ... ... 164 

public officer voluntarily omitting, XL 221, ... 166 

if offender 19 under sentence of Court, XI, 222, ... ib, 

tesisting, of oneself, XL 224, ... ... ... 168 

* of another, XI 225, ... ... ... 1$9 

APPRENTICE may be chastised by his master ... *.,233.248 

ARBITRATOR * * . 

when a “ public servant” II. 21, ... ... ] 8 

false evidence before an, XI. 192,... ... ... J39 

ARMY 

offences relating to the, TIL 131-140, ...102-105 

ARREST 

what amount of violence justified by resistance to ... 81 

when a private person is authorised to 78 

by Police officer without warrant ... 4M ,,, ib. 

$be&-™dpprehen$iQtt» Escape, 
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ASSISTANCE 

to public servaht, omission to givp, X. 187? ... 132 

ASSAULT 

security''after conviction fo* ... ... 13 349 

definition of the word, XVI. 351, ... ... ... _ 240 

consent of child to ... ... 05.2tS 

mere words alone do hot amount to, il . Explan. ... 247 

by British subject ... 1^ 

how punishable, if simple, XVI. 352, ... ... 247 

may'be compounded ... ... ... 131 

on* Govern Dr-General, Member of Council, &r. VI. 124,.,. 11)0 

abetting, by soldier or sailoi bn superior officer, VII. 

133, 134, ... ... ... 133 

'on public officer while suppressing not, fee. VIII. 152, 108 

on public officer generally, XVI. 353, ... ... 248 

on a woman with intent, fee. XVL 354, ... ... ih. 

bn any person in order to dishonor, XVL 355, ... 249 

in attempt to steal properly he his carrying, 

XVI. 356, ... ... ... , ib, 

in attempt wrongfully to confine a person, 

XVI. 357,.. ... 1 ibv 

on provocation, XVI. 358, ib. 

See —Private Defence . ^unishrtitni. 

ASSEMBLY 

when it is u unlawful, 1 ”iVIlt. 141,... ... ...105 113 

when it becomes a waging of war ... ... ... 119 

joining oi continuing in assembly of live or more persons, 
fee. after notice to disperse, VIL 131 and 
Explan. ... ... ... ... 10? 

See —Unlawful Assembly. 

ASSESSOR 

assisting Court o t ‘Justice is a public servant,” II. 21, 18 

personation of an, XL 229,... ... ... ... 171 

ASSOCIATION 

whether incorporated or not, is included in the word 

<F person,” II, 11 ... ... i# 

ATMOSPHERE # + 

making it injurious to health, XIV. 2?8, ... **, 19 1 

AfpMPT ' , , 

to wage war against the Queen, VI, 121, ... * . 99 

ally of the Queen, VL 125* 100 

|b t 'retrain or overawe Governor-General, Member of 

EM. H yir m ' ?.••• , jj$ 
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PAftE 

ATTEMPT —continued. 

to commit murder, XVI. 367, 26 (what amounts to an) 227 1 

Culpable Homicide, XVI. 308, ... ... 228 

Suicide, XVI. 309, .. ... ... ib. 

to commit an offence not otherwise expressly provided 

for, XXIII. 511, ... ... ... 361 

differs from intention or preparation ... .. ib. 

tvhat acts amount to indictable offence . , 362,364’ 

is criminal, though, act attempted could not have been 
performed ... ... ... 362' 

evidence of criminal intention when necessary ... 364 

prisoner may be found guilty of, on indictment for com¬ 
pleted offence ... ... ... ... 365, 

to commit offence punishable with whipping is not so pun¬ 
ishable ... ... ... ... i.. ib* 

to commit offence under Chap, XII or XVII after previous 
conviction does not subject to extra punishment ... ib- 
See— generally, under the heads of the various offences* 

ATTORNEY privilege of, as to defamation ... ... 35fr 

AUTHORITY 

forging for receipt or transfer of valuable securities, 

See, interest, Sec., goods, Sec., XVIII. 467, ... 321 

BAPTISM 

forging register of, XVIII. 466, ... *** ib. 

See— Forgery* 

BELIEVE 

u reason to believe,” meaningcf the term, II. 26, ... 20. 5 

BENAMEE transactions* wheniraudulent »•« »*» 302 

BENEFIT 

what the word does not mean in certain cases* IV. 92 

Explan. ♦.* ... ... 67’ 

BIGAMY 

XX 494-496.*. .. ...336-389* 

may be compounded ... ... ... ... 16 L 

See— Marriage* 

BIRTH 

concealment of, of child, XVI. 318, ... ... 231 

forging register of, XVIIL 466* ... ... ... 321 

See ’—Miscarriage. 

BREACH OP PEACE security after conviction for ,..113.249' 
BREACH OP TRUST, CRIMINAL 

definition of the offence, XVII. 40B, ... ... 283 

married woman may commit ... ... 284 

. w person jointly interested in fund ... ... 287 

59 
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BREACH OF TRUST, CRIMINAL— continued. 

bona fide claim of title negatives charge ... 257 

evidence of ... ••• *•* 

simple, bow punishable, XVII. 406, ** **■ 285 

bv carrier, clerk or servant, how punishable, XVII. 407, 

408, ‘ ... ... ... ... ,..287-288 

who is liable as servant .. ... *** — 

by public servant, XVII. 409, ... “*-* 289 

banker, merchant) Dr agent, tb. ... ... ib* 

See— Theft. Trust. 

BREAKING OPEN 

a closed receptacle containing property, fcc. s XVII. 461, ... 816* 

if receptacle was entrusted to offender’s care, XVII. 

462, ... ... ... •*» ib. 

See —Criminal Trespass. 

BRIBE 

public servant taking, IX, 161 and Explan. ... ll'4 

person expecting to be a public servant taking, ib ib. 

• no act need be done in consequence of ... , M 115 

taking, for corruptly influencing public servant, IX. 162...116-118 
for personally influencing him, JX- 163. , #< ib. 

public officer abetting the taking of a, IX* 162,’163, 164, ib. 

obtaining a valuable thing without consi¬ 
deration, Sec., IX. 16 5, ... ... 117 

offer of a bribe, V. 109, 116, ... ... ... 86.89. 

sanction necessary where charge against public officer ... 115 

See— Gratification. Fubhc Servant 

BRIDGE 

injuring a> public, so as to make it impassable or leas 

safe, XVII. 431, . 305 

See— Mischief. 

BRITISH INDIA 

what the words denote, II. 15, ... ... *6*# 

BRITISH SHIP, evidence of its being such ... •*» * 1A 

offences committed on »M •*« *M lo-n 

BRITISH SUBJECT 

meaning of the term, ... ... ... ... 6*$75 

jurisdiction over,... *»• »** %** ib. 

in oases of assault, ... 12* 

crimes committed by, out of India ... ... t «... 9-6 

forbidden to lend money to Native Prince# ... t ... 120 

^contempt of Court committed by ... ' ... 1*5 

f.^fel^kjElTOg fek* erideaofr how.dealt with ... 146 
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Page 

BUFFALO 

killing, poisoning, maiming, or rendering useless, XVIL 
* 429, ... ■ ... ... ... ... 305 

See— Mischief 1 

BUILDING 

negligence in repairing or pulling down? XIV. 288, ... 204 

BULL 

killing, poisoning, maiming or rendering useless, XVII. 

429, . ... 305 

See —Mischief 

BUOY 

destroying or removing, &c>, XVII. 433, ... 306 

exhibiting a false one, &c., XLV. 281, ... ... 194 

See— Mischief . 

BURIAL 

forging register of, XVIII. 4G6, ... ... ... 321 

BURIAL PLACE 

trespassing on, with intent to insult, &c., XV- 297, ... 206 

offering indignity to human corpse, tb. ... ... ib. 

CALENDAR 

British, “ year” or “ month” is calculated according to, 

II. 49, ... ... ... ... ... 27 

CALF, miachief by killing ... ... ... ... 305 

CAMEL 

killing, poisoxxing, maiming, or rendering useless a, XVII. 

429, ... ... ... ... 305 

See— Mischief. 

CAPACITY 

false measure of, XIII. 265-2f>7, ... ... .. 184 

See— Measure . 

CAPTAIN of ship may punish his seamen ... ...233.242 

CARE 

and attention essential to, 14 good faith,” II 52, ... 27 

CARNATIC ARTIFICERS are not soldiers ... ... 103 

CARRIER 

criminal breach of trust by, XVII. 407, ... — 

CASTRATION is grievous hurt, XVI. 320, ... ... 231 

an offence though consented to ... * ... ... 09 

CERTIFICATE 

of registry evidences a ship’s character * . ... H 
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CERTIFICATE— Continued . 

issuing or signing a false, XI. 197, ... ... 148 

using as true, one which is false in a material point, XI. 

J 98, ... •»» *•* lb. 

CHARGES which require sanction of jSomnment or Advocate 

General ... ... ... ... 102,115,876 

^or of a Court ... ... ... ...115.123,145.817 

entertained by High Court in its extraordinary criminal 
jurisdiction... ... »»* ... 37G 

CHEATING 


definition of the offence, XVII. 415, ... 293 

pretence may be of a future fact, ... ... 295 

made during a contract, ... ... ...296-298 

what representations amount to, ... ... ib. 

need not be in words, ... , M 396 

must be the cause of the act done, ... ib« 

fraudulent, ... .. ... ... ib. 

evidence of former acts of, inadmissible ... ... 3<»o 

simple, punishment for XVII, 417, ... ... 29# 

punishment for, if offender knew he was likely to cause 

loss to one whose interest he was bound to t 

protect, XVII. 418, < ... ... 300 

cheating and thereby inducing delivery of 
pioperty, XVII. 420, ... ... * ib. 

what Courts have jurisdiction over charge of... ... ib. 


CHEATING BY PERSONATION 


what constitutes the offence of, XVII. 41 S, ... . i4 395 

punishment for, XVII. 419, ... ... Nt 309 

CHILD 


right of parent to custody of ... ... ...251*252 

under seven years of age cannot commit an offence, IV. 82, 54 

nor above 7 aud under 12, if not of sufficiently matured 

understanding, IV. 83 ... ... ... ib. 

Under 12, cannot “ consent,” IV. 90, ... ... 65.20 

consent of immaterial in cases of kidnapping... .. 251, 

under 12 , act done for benefit of, with consent of guar¬ 
dian when no offence, IV. 89, ... ... 04 

right of pnvate defence against act of, IV. 98, ^ 7 $ 

act done before birth of, to prevent its being born alive. 

XVI, 315, ... .** ... *** 230 

causing death of, in mother’s womb,XVL 816, ib # 

exposing and abandoning child under twelve yea®* of, 

XVI. 317 . ’ .7 ib. 

concealment of birth of, XVI. 318. / ,,» 281 

"parent teacher may chastise - ... *48 

Sw&Mditction. Miscarriage.- 
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CIVIL WAR 

effect of upon laws .. ... ... 41 

CLAIM 

making a fraudulent, to property to which one is not en¬ 
titled, XI, 207, ... ... ... J52 

false daim in a Court of Justice, XL. 209, ... ... 156 

CLERK 

who is a ... ... ... ... ...271.288 

possession of, is possession of master, II. 27 and Explan. 20.266 
thelt by, of master’s property, XVII. 381, ... ... 271 

criminal bieach of trust by, XVII. 408, ” ... ... 238 

COHABITATION , 

caused by a man deceitfully making woman believe she 

is married to him, XX. 493, ... ... 335 

See— Marriage . 

COIN 

what it is, XII. 230. ... ... ... 171 

Queen’s what it is, XII. 230 ... ... ib. 

cowries are not, tb.Jllusir. (a)*.,. ... ... 172 

unstamped copper is not, i6- (£). ... ... ... ib. 

medals are not, %b. (c). ... ... ... ... ib. 

Company’s Rupees are, ib. ( d ). ... « ... ... ib. 

counterfeiting, XII. 231 and Explan. ... ... Ib* 

may be by making a genuine coin look like ft 

different coin, ib. ... ... ... Ib. 

the Queen’s, XIL 232, ... ... 17$ 

evidence of, ... ... t ib. 

making, <fco. or selling, See. any instrument for counter* 

feiting, XII. 233, ... ' ... ib. 

for counterfeiting Queen’s XIL 234, ... 174 

possessing instrument or material for counterfeiting,.XIL 

23j>, ... ... ... ib. 

if coins to be counterfeited are Queen’s, ib. ... ib. 
evidence of possession and guilty knowledge, 174.175.177 
abetting in India the counterfeiting out of India of 

Queen’s XII. 236,... ... ... 17& 

imyporting or exporting counterfeit, XII, 237, ... ib. 

if of Queen’s XII. 238,..* ib* 
delivery to another of counterfeit of which possession was 
obtained with the knowledge of its being coun¬ 
terfeit, XIL 239, ... ... 176 

if of Queen’s XII. 240, ib* 

delivery to another of counterfeit, not known to be coun¬ 
terfeit when it was first possessed, XII. 241... ib. 
possessing counterfeit, knowing it to be so when first 

- possessed, XII. 242, ... ... ... 177 

if of Queen’s XII. 213, ... ib. 
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COIN— continued . 

person employed in a Mint, causing coin to be of wrong 

weight, XII. 244, ... ... 178 

composition, iL ... ... ... ib. 

taking coining instrument away from a Mint, XII. 245, ib, 

diminishing weight of, fraudulently, XIL 246,.,. ... ib. 

if of Queen’s XII. 247,... 179 
altering composition 6f, XIL 246, ... ... 17$ 

if of Queen’s XIL 247, 179 

altering appearance of, XII. 24$,... ... ... ib. 

if Df Queen’s XIL 249, ib. 
* delivery'to another of, possessed with knowledge that it 

is altered, XII. 25D, ... ... ... ib. 

if Queen’s, XIL 251 ... 180 

possession of altered, possessed with knowledge of altera¬ 
tion, XIL 252 , ... ib. 

diminished in weight, ^5.,... ... ib. 

if Queen’s, XIL 256, ib. 

delivery of as genuine, which when first possessed was 

not known to be altered, &c. XIL 254, ... 181 

See —Government Stamp, 

COLLECTING ARMS 

V 

to wage war, VL 122, ... 100 

COLLECTOR 

may be a “ Judge” within the meaning of the Code, II. 

19 Illustr. (a). ... ... ... 17 

COMMISSIONED OFFICER 

every Naval or Military, in the Queen’s service is a “pub¬ 
lic servant,” II. 21, ... ... ... 18 

COMMITTING 

for trial or to -confinement, wilfully contrary to law, XI. 

220, . . 165 

COMMUTATION OF SENTENCE 

in case of sentence of death, III. 54, ... 2# 

in case of transportation for life, III. 55j ... ... ib, 

COMPANY 

whether incorporated or not, is included in the word 

“Person,” II. II,.. ... ... i& 

COMPOUNDING AN OFFENCE 

taking gift for, XL 213, ... w ]0O 

making gift to induce one to compound, XI. 214, ib. 

when it may be done, XI. 214. Except, ... 1 ' ib. 

assault with intent to commit murder cannot be., com- 
•* pounded, ti. Illustr. (a) ... 161 

bigamy cannot/, ... ib. 
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COMPOUNDINGr AN OFFENCE— continued. 

simple assault may be compounded, ib. (b) ... 261 

adultery with married woman 

may be zb. (i) ib, 

wrongful restraint may, house-trespass may not ... ib, 

COMPULSION 

acts done under, when no offence, IV, 94 and Explans.., 7J) 

CONCEALING 

material facts, when it amounts to abetment, V- 107 k.. 83.91 
design to commit offence punishable with death or trans¬ 
portation fur life, if offence oommitted, V, 118>. 93 

it offence not committed, zb. ... ... ... ib. 

design to commit offence punishable with- imprisonment, 

if offence committed, V. 12Q, ... ... 94 

if offeuce not committed, %b. ... ... ib. 

by a public servant, of an offence which it is his duty to 

prevent, V. 119, ... ... ... 93* 

design to wage War against the Queen, VI. 123, ... 100 

escaped prisoner of State or War, VI. 130, ... ... 102 

deserter, VII, 136, 137, ... ... 104 

evidence of commission of offence, XL 20L, ... ... 149 

property to avoid seizure, &c. XI. 206, ... ... 151 

offender to screen him fiom punishment, XL 212, ... 108 

no offence if offender is husband or wife 

of concealer, ib . Except,... ... 159* 

offence, accepting gratification for, XI. 213,... ’ ... 16th 

giving gratification for, XL 214‘, ... ... * ib. 

offender who has escaped from custody, or whose appre¬ 
hension has-been ordered, XI. 216, ... ... 164 

no offence, if offender is husband or wife 

of concealer, ib. Except., „ ... ib. 

the birth of a* child, by disposing of dead body, &c. XVI. 

318,,.. ... . ... 231 

person who has been abducted or kidnapped, XVI. 368, 25'4r 

CONFESSION 

causing hurt for purpose of extorting, XVI. 330, ... 287 

grievous hurt , XVI. 331, ... ... 238* 

CONFINEMENT 

of a person who has been kidnapped or abdudted, XVI., 

368, •*» ... 254, 

See— J&tcape. Wrongful confinement - 

CONNIVANCE 

what amounts to, ... ... 340- 

0ONQUEST suspends the law .. 41 
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CONSENT 

when immaterial 65* 24S. 251. 342 

what amounts to, IV. 90, *•* ... 05 

caused by animal instinct insufficient ... ...65. 258 

cannot be given by child under 12 years of age, when, 

1Y. 90, .. .65.248 

or a person of unsound mind, »£. ... ...05* 258 

or intoxicated, ib ... **» *«* 65 

to suffer harm,. IV. 87- 88 ... ... 63. 67 

by guardian to act done for benefit of child, &c. IV. 89, 64 

not required, when it cannot be obtained and act? is bene¬ 
ficial, IV. 92, ... ... ... 66 

when it will be presumed ... ... ... 69 

suffering death by consent, meaning of the term, XVX 300, 

Except. 5, ... ... ... ... 22& 

in case of adultery, amounting to connivance* ... 840 

CON&PIKACY 

for the doing of a thing, when, an abetment, V. 107, 108, 

and Explans. •■* ••* ••• 83* 85 

CONTEMPT 


sanction of Court required in case of prosecution for ... 123r 

mode of trying British subject for ... ...182.125. 

of the lawful authority of public servants in preventing 

service or affixing of summons, Stc., X- 173, ... 132 

in absconding to avoid service of summons, 8cc,, X. 

172, ... ... ... ... ... 121 

none, in avoidance of warrant .. ib. 

non-attendance in obedience to order, X. 174, ... 123 

proof of personal service necessary ... 124 

omitting to produce a document, X. 175, ... ib. 

case of privileged documents ... ... 125 

give notice or information to .public servant, 

X. 176, ... ... ... 126. 

giving false information to public servant, X. 177, ... ib. 

if in order to make him use his power to the injury 
of another, X. 182, ... ... Mi 

refusing to be sworn, X, 178, ... ... ... \%% 

answer question, X. 179,... ... ... 188, 


sign a statement, X. 180, ... 

making a false statement on oath, X. 131,... ... 

resisting the taking of property by lawful authority 
X* 183. 


obstructing sale of property by lawful authority, 

, n . X* 134, ... *„ ... ... ^ 

illegal purchase or bid for property offered fot sale 
by lawful authority of public servant, X. 185* 
.obstructing public servant.in discharge of duty, ’ * 


ib, 

ife< 

131 

ib. 

ib* 

m 
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CONTE MPl- Continued. 

omitting to assist public servant, X. 18?.... , 13$ 

duty of private peisons to assist ... ib, 

disobeying order duly promulgated, X. 188, ... 133 

the disobedience must produce or be likely 

to produce haim, ib. Explan, ... ib. 

in case of nuisances ... ... 13 it 

threat of injury to public servant, X. 189, ... ... 137 

to restrain a person from applying for pro¬ 
tection to a public servant, X, 190, ... 138 

insulting ’or intenupting public servant during a judi¬ 
cial proceeding, XL 228, ... 170 

See —Public Seivmit. 

CONTRACT 

when A voluntary is binding ... ... ... i33d 

wheu required to be in writing in order to sustain indict¬ 
ment, ... ... ... ... 333 

verbal acceptance of written offer ... ... 334 

what the writing must contain, ... ... 333 

See —Set vice. 

CONTRADICTORY 

depositions, how punishable •" Of. 38.ll 

CONVENIENCE 

public XIV.,. • »li 185-210 

See— Nuisance* 

CONVERSION 

fraudulent, XVII. 403, 404, 405, ... ...280-283 

See —Breach of Trust. Misappropriation, 

CONVEYANCE fraudulent as defeating creditors, . . 151-165 
as preventing distribution of property 
among creditors .. ... 301-303 

CONVICTION 

plea of former „. fc ... ... 378 382 

by Court which had no jurisdiction ... ... 379 

previous, its effect in increasing punishment, III. 75,... 39 

mode of charging, in indictment ... 400 

how proved.,, ... ,.t 382 

CO-OPERATION by distinct acts, II. 37, ... 24 

CORPSE 

offering indignity to human corpse, XV. 297, ... 209 

CORPUS DELICTI 

evidence of in case of homicide ... ... 221 

COUNSEL* privilege of, in case of defamation ... 354 

00 
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COUNTERFEIT 


PaoB, 


meaning of the word, II 28, . 21 

in order to constitute a, the imitation need not be exact, ib. 

Explan., ... ... ... 21.172 

See— Coin, Forgery, Government Stamp » 

COURT OF JUSTICE 


meaning of the term, IL 20, 13 

Punchayet may be a, ib. ib, lllmtu ... ib. 

what officers of a, are “public servants/’ II. 21, ... ib. 

acts done under order of are not offences, IV, 78, ... 40 

absconding to avoid summons, &c., to attend a, X, 172> 121 

preventing service. Sec., of summons, &c., to attend a, 

X. 173, ... ... ... 122 

neglecting to attend when ordered, X. 174, ... 123 

not producing document in a, when ordered X. 175 ; 124 

neglect to aid public servant in executing process of a, 

X. 187, ... ... ... 132 

interrupting proceedings of, XL 228, ... 170 

forging a record or proceeding of a, XVIII. 460, 321 

See —Contempt Defamation, 

COVENANTED SERVANT 

is a “ public servant/’ II. 21, ... jg 

COW 


killing, poisoning, maiming or rendering useless, XVIL 429 305 

See— Mischief, 

CRIMINAL BREACH OF CONTRACT OF SERVIC, ... 329-335 
See— Service. 


CRIMINAL BREACH OF TRUST ... 

See —Breach of Trust, Trust . 
CRIMINAL FORCE 


.,.283-289 


definition of the term, XVI. 350, 

threat of, amounts to an assault, when, XVI. 351, 

punishment^for using, XVI. 352, ,. ... 

when used towards public eervnnt, &<n. 

XVI. 353, ./ ... 

when used to a woman with intent, See,, XVI 
364, ... ... ... ... 

when used to any person with intent to die* 
honor, XVI. 355, ... ... 

when used in attempt to steal property 

carried by the person against whom it is 

used, XVI. 356,. 

when used in attempt wrongfully tooon&ne a 
. person, XVI. 357, ... 

using on provocation, XVI. 358. • * • 

ih tafcwg possession or enforcing a right* VIU. HI, 


245 

246 
347 

343 

ib. 

849 


ib. 

ib. 

ib. 

109 
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CRIMINAL INTIMIDATION . 

See— Intimidation. 

CRIMINAL LAW Amendment Act XVIII of 1862. 

CRIMINAL PROCEDURE CODE 

s. 22 
as. 26 27 
as. 28-32 
a. 33 
a. 44 
a. 45 
a. 4B 
a. 47 
a. 49 
aa- 60-52 

a. 64 .. ... ... 

a. 56 ... ... 

as. 67 ... ... “ 

as. 58.69 

a. 60 ... ... ... 

s. 61 

S3. 62 ... ... 

s 63 ... ... ... 

8. 74 
aa. 81-82 
a. 92 

a. 100 • ... 

aa. 101.104 

a. Ill ... ... ... 

a. 112 

a. 113 ... ... 

a. 132 ... ... ... 

a. 138 

a. 161 

a. 163 

a. 164 

a. 165 ... ... ... 

a. 166 
a. 167 

a. 168 ... ... ... 

a- 169 

a. 170 ... ... ... 

sb. 171-175. 

a. 177 ... ... . ... 

a. 178 
a. 234 
aa. 235 237 
*» 288 


Page. 

.. 357-861 

* 

... 413 


... 367 

... 376 

... 377 

169.378 
32 
83 
36 

... 169 

30 
29 
28 

287.368 
... 289 

...270.368 
... 271 

... 35 

... 134 

... 185 

... 4 

78.182 
„. 81 

... 78.183 
... 78 

... 106 

... 169 

...81.169 
... 270 

... 180 

... 216 

... 125 

... 126 

... 192 

... 102 

... 115 

... 122 

... 145 

...145.317 
... 146 

... 342 

... 344 

...367-369 
369 
... 371 
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CRIMINAL PROCEDURE CODE— wntime& 


ss. 240-242 ... 

1 M 



371 

b. 244 



*» 

367 

s. 269 



««. 

380 

s. 271 



•,« 

I6S 

sb. 280.281 ... 

• M 

* R to 


113.249 

s. 282 

to »• 


... 

250 

ss. 288,289 



••• 

ib. 

s. 290 




114.250 

*8. 291.292 ... 


* (i 


250 

ss. 296.297 301... 

f M 



280 

s. 8 08 ■. ■ 

(M 


•« i 

134 

s. 361 



. * * 

380 

s. 363 

#M 


* • * 

378 

s. 366 



»*• 

127 

ss. 388-397 

• #« 



60 

ss. 404.405 ... 


< « • 

... 

380 

s. 423 




283.368 

ss. 424 425 




368 

s. 433 ... 

... 

l%l 

... 
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CRIMINAL PROCEDURE of High Courts, Amendment Act 437; 
CRIMINAL TRESPASS. 

definition of the offence, XVIL 441... ... 308 

entry made under authority revoked ... ... 309 

intention to commit an offence necessary . , ... ib. 

evidence of ... ... ... lb. 

what amounts to possession ... ... ... ib, 

when bonfi fide claim of title, an answer ... ... 310, 

doeanot embrace cases of personal propeity ... ... ib. 

how punishable, XVII. 447, ... ... 313. 

V house-trespass,”—what constitutes, XVIL 443, ami 
Except, ... ... ... ... 310, 

how punishable, if simple, XVII. 448, ... 8 IS 

if in order to commit an offence pun* 
ishable with death, XVIL 449, ... ib. 

if in order to commit an offence punish¬ 
able with transportation for life, XVII, 

450,... ... ... ... * ib, 

if to commit an offence punishable with 
impiisonment, XVIL 451, ... ib, 

if with preparation for causing hurt, 

&c., or restraint, Szc. XVII* 452, ... $14 

“ lurking house-trespass/* what constitutes, XVIL 443* ' Zl\ 
^‘house-breaking,” what constitutes, XVIL 445, and Ss* - 

* .*.. ib, 

’.^hurfcrog house-trespass,” or “ house-breaking^, h*w 

if simple, IYII.4B5 ft 7, Ub 
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CRIMINAL TBSSPASS'-amfumrf. 


PaGH, 


if in order to commit another offence, puuish- 

able with imprisonment, fee., XVII. 454, ... 314 

if with preparation to cause hurt, fee. or re¬ 
straint, fee. XVII, 455, ... ... ib. 

if grievous hurt, zs caused, fee. while committing, 

XVII. 459, . ... 316 

* £ lurking house-trespass by night” what constitutes, 

XVII. 444, . 311 

“ house-breaking by night” what constitutes, XVII, 

446, ... ... ... ... 313 

“ lurking house-trespass by night” and “ house-breaking 
by night” how punishable, zf simple, XVIf, 45 5, ... 315 

if in order to commit an offence punishable 

with imprisonment, XVII. 457* ... ib. 

( if with preparations to cause hurt or 

restraint, fee. XVII. 458, ... ... ib. 

grievous hurt or death caused by one of several persons 

while committing, XVII. 460, ... ... ... 316, 

breaking open closed receptacle containing, fee. property. 

XVII. 461...’ ... ib. 

if receptacle was entrusted to custody of 

offender, XVII. 46*2, ... ... ib* 

See— Private Defence. 


CAPABLE HOMICIDE. 


what is; XVI. 299, and Explans. ... ... 211-2JLQ 

when death caused by negligence is... ...192 212.218.240 

by illegal omission .,1 ...200.202.212.218 

what is an ... ... ... ... 213 

by voluntary act of deceased ... ... 214 v 

killing in doing unlawful act is not necessarily ... 215 ' 

when it is murder, XVI. 300, and Excepts, and Provos. 

and Explans, ... ... ... 216-223 

whqn not murder, ... ... ... 219-223 

when committed under provocation , XVI. 300, 

Except. I and Provos. and Explans ... 219-222 

when committed in exceeding the right of private 

defence, XVI. 300, Except. 2, ... ... 222 

by public aervant exceeding his powers 
but in good faith, XVI* 300, Ex¬ 
cept. 3. ... ... ... 223 

in sudden fight and passion* XVI. 300, 

Except. 4, and Explan. ... ib. 

when person above 18 years of age voluntarily suffers. 

death, XVI. 300, Except. 5, ... ... 223 

Wh<?8 the death caused is that of another than the person 

a.bw death was intended, XVX 301, ... ... 224* 



INDEX, 


m 


Pa a* 

CULPABLE HOMICIDE.— continued, 

punishment for, when it amounts to murdbr x XVL S02,... 225 

and is committed by a life-convict. 

XYI. 803, ... ... ib. 

when it does not amount to murder t XVI. 304, «+ il>. 

attempt to commit, XVI 307*308 ... 226.228 

death must have been possible.,. ... 227 

when hwt is caused to any one,... ... 22S 

time within which death must ensue, ... ... 224 

proof of corpus delicti , ... ... ... ib. 

CUMULATIVE PUNISHMENT 

on conviction of different offences ... ... ... 36 

not where single offence is made up of different parts 

III. 71, . ... ... 35 

nor where offences are parts of same continuous trans¬ 
action .. . ... 36 

limitation of Magistrate's power of inflicting ... ... ib. 

CUSTODY 

of property, what is a place for the 270* 

See— apprehension. Escape . Harbouring . 

CUTTING- 


causing hurt by, XVI. 324;, 

grievous hurt by, XVI. 326, 

PADOITY 

what constitutes the offence of, XVII 391, ... 
punishment for simple, XVII. 395,... 

if accompauied by murder, XVII, 326, 
if grievous hurt is caused, or if death or 
grievous hurt is attempted to be 
caused, XVII 397, 

if offender armed with deadly weapon, 
' f XVII 398 

mating; preparation for, how punishable, XVIL 399, ... 
belonging to a gang of deceits, how punishable, XVII. 

400 > .. 

. wandering thievea how punishable, 

XVII. 401.. 

assembling for purpose ofi committing, XVIL 40$ ... 
9eer-Jtobhery. Theft, 

IffiU AND DUMB, who are destitute of reason... , „ r 

wKbsve reason, but cannot understand the prdotodvnes 
, ®gaiast them- ... ^ , 

charge of rape upon a. , , ^ .. . mj.- • 


S3 B. 
ib. 


278 

m 

ib. 


ib* 

ib. 

2SO 

ib* 

ib. 

ib. 


B9 1 

ib. 

268 , 




IS&BSC. 


DEATH 

what the word denotes, IT. 46, 
procedure in ease of unnatural or sudden, 

See— Offence, Private Defence . 

DECEASED 

misappropriating; movable property belonging to estate 

of, XVII. 404, . 

See— Misappropriation* 

DECENCY 


public, XIV, 

See— Nuisance. Obscenity. 


185-208 


DECLABATION 

before a public servant, when an “ oath,” II. 51, ... 2 T 

making a false, which is receivable in evidence, Xl. 199, 148 

using a false, knowing it to be false, XI. 200, ... lb. 

Bee— False Evidence . 

DECREE 

suffering a decree for a sum not due^ XI. 208, ... 182 

obtaining a decree for a sum not due, XL 210, .« 156 

DEED 

fraudulent, XI. 205, XVII. 421. 423, ... 15L301.302 

signing or becoming party to a, with false statement of 

consideration, XVII. 423, ... ... <*• 302 

or with false statement as to persons for 
, ' whose benefit it is to operate, ib. ... , ib. 

See— Fraudulent Dispositions of Property , 

DEFAMATION 

what constitutes the offence, XXI. 409, and Explans. 344*26 7 
of deceased person ... *«• *•» »•* 344 

of a collection of persons ... ... ... 345 

in form of alternative or irony, ... ... ... 347 

what amounts to an imputation ... »-■ ... ib* 

evidence of malicious intention ... ... 348 

must be a publication ... ^ ... ... ... ib. 

what amounts to a publication ... ^ ... ib. 

nothing; amounts to, if true and if it is for the public good 

that it should be published, XXI, 499, Except. 1, ...» 349 

if said, &c. bond ,fide of public conduct of public 

servant, XXI. ib . Except 2, ... ib. 

proof of good, faith ••• •. ib. 

any person touching a public 
question, XXI. ib* Except* 3, 360 

if it is a true report of proceedings of Court of 
Justice, XXL ib. Except, 4, ... *b 

preliminary proceedings are such .. ... 353 
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DEFAMATION.— continued . 

if said, &c. bond fide respecting the merits of any 
case decided by a Court of Justice, XXL id. 

Except. 5, ... ... ... 351 

or regarding the merits of public per¬ 
formance, XXI, Except, 6,... *•, 353 

criticism m the public press ... ib, 

if it be a censure passed bond fide by one having 

lawful authority, XXI ib. Except. 7, ... 353 

if it be an accusation preferred bond fide to a duly 

authorised person, XXL ib. Except, 8, ... 354 

if said by a person in giving directions for the 
management oT his concerns) or for the public 
good, XXI ib Except. 9, ... ... ib- 

privilege of couusel, attorney, witnesses.S55 
if it is a caution bond fide given for benefit of the 

person to whom it is conveyed, or for the public * 

good, XXI. ib. Except. 10. ib. 

abuse of privilege is evidence of malice ... ^57 

punishment for simple, XXL 501,*.. # „ jb* 

printing or engraving matter known to 

be defamatory, XXL 502, ib* 

stilling printed or engraved substance 
having defamatory matter, XXL 
503 .. ib. 

Defence iv, 96 -106 ... 4 ; k _ 72-82 

See —Private Defence. 

DELIVERY UP 

of criminals, under Act VII of 1854 ... #M 4 

under extradition treaties ... ... £ 

DEMURRER 

meanine of. 873 

what objections must be taken by... ... . ;w 

effect of, ... . * -h 

DEPREDATION 

committing, oh territories in alliance or at peace with the 
Queen, YI. 126, 127,... ... ... Joi 

Desertion 

abettins, of soldier or sailor, YU. 135 . . , 103 

harbouring deserter, YI 1 . 136, ... *" 

concealing deserter bn board merchant vessel’* VII. 187 * ib 
DESTRUCTION . 

) ■ of document, XL 204, ... - .. , g0 

B$$ENTION 

. v ^teci)pprty, II- »s, ... ' ... s0 
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DEVICE 


Page. 


See— forgery. Mark• 

DISAPPEARANCE 

of evidence, causing, XI. 201 . ... ... m J 49 

offence must be committed by another ... ib. 

DISFIGURATION 

permanent, of neck or face, is grievous hurt, XVI, 320,.. 232 

DISHONESTLY 

definition of the word, II. 24, ... ... ... 20 

in case of theft, robbery. Sec. ... ...263 274.277.286 

DISHONOR 

assault, or using criminal force, with intent to, XVI. 355, 249 

or to outrage modesty of a woman, XVI- 354, 248 

DISLOCATION 

of bone is grievous hurt, XIV. 320, ... ... 232 

See— Hurt. 

DISOBEDIENCE. 

See —Public Servant. 

DISPOSITION OE PROPERTY . 151-155 

See —Fraudulent Dispositions. ... ... 301—303 

DOCUMENT 

what the word denotes, II. 29, Explan. 1 , ... 
public servant framing in correct, punishment of, IX. 167, 
not producing or delivering up, punishment for, X. 175, 
necessary to show legal obligation to produce ... 

case of privileged documents ... ... 

state proceedings ... .. ... ] 

destruction of, to prevent production in Court, &c.. XI 

204 . 

fabricating as false evidence, XT. 193, 
issuing or signing a false certificate, XI 197, 
using as true, a certificate false in mateiial point, XI. 198 
“false document” what constitutes the making of a* 

XVIII. 464, ... b J 

alteration made in a, when its amounts to forgery, ib. 

“ forged document,” what constitutes a, XVIII. 470, ... 
sanction of Court necessary in prosecution for offences 
relating to ... 

See— Cheating. Forgery. 

DRAINAGE 

obstructing, by mischief, XVII. 432, 

See— J/itehttf. 


21 

118 

124 

125 
ib. 
ib. 

160 

189 

148 

ib. 

318 

ib. 

322 

817 


306 


61 
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DRIVING 

raslfor negligent, showing want of regard for human life, 

fco., xiv. 279 , . 191 

when -death caused by, would be murder. ... 218 

DRUGS 

adulteration of, XIV. 274, ... ... ... 180 

sale of adulterated, XIV. 27B, ... ... ... 190 

selling one drug for another, knowingly, XIV, 276, ... 191 

administering unwholesome, XVI. 328, ... 236 

DRUNKENNESS 

‘when it makes an act or omission no offence, IV, 85, ... 61 

knowledge or intent of man in state of, IV. 86, ... ib. 

See;— Annoyance . Intoxication . 

DUEL, death caused by is no longer murder ... 223 

DUMB—See Deaf and Dumb . 

DWELLING, what is a human 270 

DUTY 

See —Public Servant . 

EAR 

Privation of the hearing of an, is grievous hurt, XVI. 320, 231 

ELEPHANT 

killing, poisoning, maiming, or rendering useless an, 

XVII. 429 .. ... ... ... 305 

See— Mischief[ 

EMASCULATION 

is grievous hurt , XVI. 320 ... 231 

an offence, though consented to ... ... ... $9 

ENTICING minors, XVI. 361, ... ... ... 250 

their consent is immaterial ... ... ... 251 

married woman, XX 498... ... ... 342*254 

what amounts to enticing ... ... 343*254 

wife need not he residing with husband ... ... 343 

ERASURE 

of mark on a Government stamp, showing it to have been 
used before, XII. 253, ... 188 

See —Government Stamp. 

ESCAPE 

acts done in effecting, when not offences ... 1*,* 1# 

■public servant allowing, of prisoner of State or War* VI* 

>28, 129, ... ... ... ... -, « *** lOt 

fact of* ifprimd facie evidence of pegligence M «. • , 102 

aiding prisoner of State or War, yi. Mu*, ib. 
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Page. 

ESCAPE— continued. 

if he has escaped from custody, Dr his apprehension has 

been ordered, XI. 216, ... ... ... 164 

public servant intentionally suffering, of person accused, 

XL 221, ... .. ... ... ... 166 

public servant intentionally suffering, of person under sen¬ 
tence, XI, 222 166 

negligently suffering, of person charged * or 

convicted, XI. 223... ... ib* 

making, or attempting to make, from lawful custody, XI. 

224. ... ... ... ... ... 168' 

punishment to be in addition to that of 

original offence, ib « Explan. ... ib. 

mode of recapture in case of ... ... ....81.169 

amount of violence lawful in^resisting an> ... ... 82 

place of trial for... ... ... ... ... 169- 

mode of sentencing in case of ... **• ib* 

See— Rescue . Return from Transportation . 

EUROPEAN 

is to be sentenced to penal servitude, instead of to trans¬ 
portation, III. 56, ... ... ... ... $8 

See —British Subject . 

EVIDENCE 

See —False Evidence . * , 

of mental capacity in case of child'... ... ... 55, 

adult ... ... ... 56 

physical capacity for rape ... ... ... ib. 

physicians in case of lunacy ... ... ... 59* 

intention or knowledge, when necessary', ...58.61.211,348.358 
in case of drunken man ... ... ... 61 

when unnecessary ... ... ... 212.348. 

consent when necessary ... ... ... ... 69* 

illegal omission, rendering a lawful act unlawful ... ib. 

to justify killing in self-defence ... ... ... 79 ■ 

where servant is charged with, abetting his master ... 9^ 

false, for purpose of causing death-of an innocent man... 92il46 
in case of treason or waging war ... ... ... 96 

motives must be established.., ... ... 98 

acts of each evidence against all ... ... ib. 

two witnesses required by English law... ... 99 

semble notin India... ... ... ... ib. 

of wife admissible against husband in Mbfuesil Courts ...99.127 
eon against father can be compelled... ... ... 197 

accomplice need not be corroborated in the MofussU ... 99 

contrary rule of practice in High Courts.., ... ib. 

fact of escape is primd facie evidence of negligence ... 102 

but not of aiding or permitting escape. ... ... ib* 
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EVIDENCE— continued. 

refusal togive^ X. 179, ^ ... ... 1&8 

summary committal for ... ... ... 125 

of an offence, causing it to disappear, XL 201, ... 149 

destroying document, to prevent its being used as, XL 
204 ••• ... ... 150 

of negligence ... ... ... ... 192.194.203 

of perjury ... . .. 140 

where there are two conflicting depositions, ... 38.141 

of subornation of perjury, , M ... 147 

of rape, ... ... ... . . ... 257 

of fraud, in dealing with property ... ... 153.301 

in cases of false charge, ... ... ... ... I 57 

of counterfeiting com ... ... ... ... 179 

of guilty knowledge in regard to coin, ... .1*175.1 77 

in case of adulteration, ... 189. 

receiving stolen property, ... ...290-292 

of possession ... ... ... ... 174.269*271*809 

of unlawful intention when necessary, 53.61.69.91.110.159.211. 

218.36* 

when unnecessary, ... 53.62.92.157.212.348 

of intention to wound religious feelings ... ... $ 99 ^ 

of corpus delicti in case of homicide, S; [,[ 234 

of theft from possession of stolen property, ... 269 

of breach of trust, ... .. oor 

01 theft on charge of receiving ... 290 

of receipt on same charge ... ^ ^ ^ 

of former acts of cheating inadmissible ... 3 yQ* 

of intention to make a fraudulent use of a forged docu¬ 
ment, ... ... ... .. ^ 

of fraudulent intention in case of trade-marks** 

of marriage. "* 83 6 

on charge of bigamy ... ... .. 333 

of malice in cases of defamation ... /..34S.349^358 356 

of criminal intention in case of attempted crime ... *364 

of exceptions, when and by whom to be given 37 ^ 

variance between it and indictment, ** 

See— False. False Evidence. 

EXCEPTIONS 


General, IV, ... 

chapter on, only applies to offences under Penal Code *** 
when they must be negativeJ in the indictment, 
evidence in support of, when aud by whom to be given 

EXECUTIVE GOVERNMENT 

denoted by the word “Government” II. 17, ■ 

EXPLOSIVE SUBSTANCE . • <, 

negligence with respect to, XIV, *g6. 


48-8 2 
35 
369 
, 370 
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EXPLOSIVE SUBSTANCE— continued. 

causing hurt by use of, XVI. 324,... ... ... 235 

grievous hurt, by use of, XVI. 326, ... ... ib. 

using, to causing mischief, XVII- 436, ... ... 307 

to injure a decked vessel of more than 20 tons, 

XVII. 437, 438,. ib. 

EXPOSING 

and abandoning a child under five years of age, XVI. 317, 230 

EXTORTION 

definition of the term, XVII. 383... ... ... 272 

involves fraudulent motive ... ... ... 274 

causing hurt for purposes of, XVI, 327, ... ... 236 

grievous hurt for the purpose of, XVI. 320, ... 237 

punishment for.simple, XVII. 384, ... ... 273 

attempt to commit by putting a person in 

fear of injury, XVII. 385.... ... 274 

committing by putting person in fear of death 

or grievous hurt, XVII. 386, ... ... ib. 

attempt to commit by putting in fear of death 

or grievous hurt, XVII. 387,,.. ... ib. 

committing by putting in fear of accusation of 

offence, XVII. 388,... ... ... 275 

attempt to commit by patting in fear of accu¬ 
sation of offence, XVII. 389 ... .. ib. 

when it amounts to robbery , XVII. 390 ... ... 276 

See— Robbery. 

EXTRADITION TREATIES . 5.6 

EYE 

destroying an, is grievous hurt, XVI.'320 ... ... 231 

FAITH 

See —Qood Faith. 

FALSE 

entry, in book, Ac., XL 192, ... ... ... 139 

information, furnishing to a public servant, X. 177 ... 125 

intending to cause him to use his powsr to 

injury of another, X. 182, ... ^ 129 

respecting an offence which has been com¬ 
mitted, XI. 203, ... ... ' ... 150 

statement on oath to public servant, X. 181,... ... 128 

in any declaration receivable in evideuee, XI. 

1S9, ... ... .... ... 148 

using such declaration as true, XI. 2O0,.„ ib. 
certificate, giving, XI. 197, ... ... ... ib. 

in material point, using as true, XI. 198, ... ib. 

«docum*ut,” XVIII. 464, ... ... ... 318 
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FALSE— continued* 

claim in a Court of Justice, XI. 2G9, 156 

charge, XI- 211* »M ... •»« ib. 

need not be before Magistrate ... ... 157 

evidence in support of ... •*« ^ — ib* 

g ee — False Evidence* Forgery. Measures and Weights* 
Trade-mark, 

FALSE EVIDENCE 

who is said to give, XL 191, and Explhns. ^ ...138-143 

may be done either verbally or in writing, id, ... ib. 

does not include voluntary statements ... ... HO 

oath no longer necessary... ... ... ... 141 

unless in case of Christian witness ... ... ib. 

materiality of statement when important ... ... 142 

what amounts to a statement ... ... 143 

who is said to fabricate, XI. 192, ... ... ...139,142 

punishment for giving or fabricating in judicial proceed¬ 
ing, XI. 193, ... ... ***• 144 

what is a judicial proceeding ... ... ib. 

in any other case, ib. ... ... ... ... ib. 

charges for giving, not to be entertained without sanction 

of Court ... ... ... ... ... 145, 

mode of proceeding on sanction ... ib. 

intending to procure conviction of capital of¬ 
fence, XL 194, ... ... ... 146 

if innocent party thereby executed, ib. ib. 

intending to procure conviction of offence pun¬ 
ishable with transportation or imprisonment, 

XI. 195,. ... 147 

punishment for using evidence known to be false, XI. 196, ib. 

evidence of guilty knowledge ... ... ib. 

falsity must be known by witness ... ... 148 

for signing a false certificate, XL 197, ... ib. 

for using as true a certificate, false in material 

point, XI. 198, ... ... ... i)). 

making false statement in declaration, which is 

by law receivable in evidence, XI. 199, , ib. 

using such declaration as true* XL 260, ... ib, 

FALSE PERSONATION—See Personating . 
FALSE TRANSLATION ... ... 118,189,165. 

FEELINGS 

wounding religious, &c., XV. 295-298, * ,,*$08*318' 

evidence of deliberate intention to wound ... 208* 

FIGHTING 

phen it constitutes an “ affray,” VHL lp&.*., 1 •*' ll<fc 

punishment for, VIIL 169^ u ■ ' ;&* 
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FIGHTIN G— Continued. 

culpable homicide committed in sudden fight, $liere it 
does not amount to murder, XVI. 300, 

Except, 4, Explan..... ... 223. 

FINDER 

of lost property when punishable as misappropriating it, 

XVII. 403, Explan. 2, . 281 

FINE 

amount of, when unlimited, III. 63. ... ... 32 

may be awarded as compensation ... ... ... ib. 

no means of obtaining refund of, when so awarded. ... ib. 

imprisonment in default of payment of, III. 64 ... 33 

only applies to convictions under Code ... ib. 

limit to term of, where offence itself punish¬ 
able with imprisonment, 111. 65, ... ib. 

power of Magistrate limited ... ib. 

may be of what kind, III. 66, ... ib. 

limit in tei m of, if offence is punishable with 
fine only, III. 67, ... ... 34 

terminates on payment of fine or of propor¬ 
tional part, III. 68, 69 ... ... ib. 

within what time may be levied, III. 70, ... ... ib. 

only in cases under Penal Code,... ... ... 35 

may be levied from estate of deceased offender, A, ... ib. 

how enforced ... ... ... ... ib. 

See— Punishment, 

FIRE 

negligence, &c., as to, XIV. 285, ... ... ... 203 

any combustible matter, ib . ib. 
using, to cause mischief, XVIL 435, 43 5, ... ... 307 

to injure a decked vessel of more than 20 tons, 

XVIL 438,. ib. 

See —Explosive Substance. Mischief. 

FOOD 

adulteration of, XIV. 272 ... ... ... 188 

selling, &c.> adulterated, XIV. 273, ... ... ib. 

noxious and unfit, ib . ... ... ...ib. 

FORCE 

acts done under compulsion when no offence, IV. 64, and 
Explans. ... ... ... 70 

who is said to use, XVI. 349, ... ... ... 244 

See —Criminal force . Unlawful Assembly* 

FORCED LABOR 

exacting, XVI. 374, ... ... ... 256 

FOREIGNER, jurisdiction over .3-8.10 



488 


IKDXX* 


Pag*. 

FOREIGN, CONQUEST 

effect of, upon laws, ... ... ... ... 41 

FOREIGN GOVERNMENT 

how far its orders justify, ... ... 48 

FORFEITURE * 

sentence of, renders offender incapable of acquiring pro¬ 
perty, 1IL 61 ... ... ... ... 30 

does not corrupt blood ... ... ... ... 31 

adjudged by court in certain cases, III. 62, ... .. 32 

of property, for waging war against Government, VI. 

121 , 12 * 2 , ... ... ... ... 96.100 

used in, or acquired by, committing de¬ 
predation on a power in alliance with Go¬ 
vernment, 8 c□. VI. 126, 127, ... 101 

fraudulently removing, See., property to avoid, XI. 206,... 15 L 

receiving or claiming property to avoid, 

XI. 207, . 152 

what amounts to fraud ... 153-155 

public servant disobeying the law, to screen property 
from, XL 217, ... ... . M 164 

framing incorrect record, &c. to do so, 

XI. 218 ... ... ... IftS 

FORGED DOCUMENT 

what constitutes a, XVIII. 464 ... ... ... 318 

FORGERY 

definition of the offence, XVIII. 463-464, ... 317-321 

charge requires sanction of Court ... ... ... 317 

intention to defraud necessary ... ... Jb. 

but not to defraud any one person ... ... ib„ 

joint interest in funds no answer ... 318 

by several is an offence by each ... ... ... lb, 

complete, without uttering of document ... ... ib. 

by adding name of a witness ... ... ... 143 

- by alteration of genuine document ... ... ... 3 lg 

by obtaining signature of person who does not understand 

what lie is doing ... ... ... ... 319 

by signing one’s own name ... ... ... 320 

by making docummentrin name of fictitious person ... ib. 

punishment for, if simple, XVIII.* 465, ... 32X 

of a record, &c., of a Court of Justice. XVIII. 

46 5, ... ... ... ... ft. 

of register of birth, baptism, marriage, or 

burial, XVIII. ib. .. ^ - ft. 

of a will or valuable security, XVIII. 467, ft, 

of authority to receive money or transfer, &c., ^ ib. 

• fte purpose of cheating, XVlIL 468, ’... 323 

banning any one's reputation, 

XVIII. 46 ®, M ^ ft. 
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using forged document, XVIII. 471, ... **. 322 

making or possessing a counterfeit plate or seal with 
intent, &c., XVIII. 472-473, ... .. ... ib. 

having possession of a forged document, XVIII. 474, ... S 23 
fraudulent intention necessary ... ... tM ib. 

evidence of fraud... ... ... x b. 

counterfeiting a device or mark for authenticating docu¬ 
ments, XVIII. 475, 470, ... ... ... 324 

having possession of material with such mark, ib. ... ib. 

destroying, &c., or cancelling &c., a will, XVIII. 477,... ib. 

a valuable security, ib . ib. 

authority to adopt, ib . ib- 

FORMS J * 

See— Indictment. 


FRACTURE 

of bone, &c,, is grievous hurt , XVI. 320, ... ... 232 

See— Hurt• 

FRAUD 

what amount of, vitiates a tiansfer of property, 153.301 155 
me*e preference does not amount to, ... . . 154 

unless iu case of insolvency ... 301 

FRAUDULENT 

transfer, &c. of property to prevent seizure, XI. 20 5 , ... 151 

claim to property to prevent seizure, XI. 207, ... 152 

suffering a decree for a sum not due, XI. 208, ... ib. 

claim in a Court of Justice, XL 209, ... *’* 15(5 

taking a decree for a sum not due, XI. 210, ... ib. 

Bee—Forfeiture. Fraudulent Disposition of Property. 

FRAUDULENT DEEDS 

See —Frandulent Dispositions of Property. 

FRAUDULENT DISPOSITIONS OF PROPERTY. 

✓ what transactions amount to, XL 2 06-208 ... 151-155 


removal or concealment, &c., of property to defraud cre¬ 
ditors, XVII. 421, .. , ... ... .. 301 

preventing a debt due to offender from being made avail¬ 
able to creditors, XVII. 422, ... .. ib. 

executing a deed with false statement of consideration. 

XVII. 423, ... ... . . ... ; t . 302 

or with false statement as to person for whose 
benefit it is to operate, ib. ... ... ib. 

must be fraudulent as well as false ... ... 303 

fraudulent concealment or removal of property generally, 

XVII. 424, ... ... ... ib. 

assisting therein, ib. ... t t ib. 

release of any claim or demand, ib, ... * ... ih. 

making fraudulent claim to property to which one is not 
'entitled, XL 207, 208, /. ... ... 152 

02 
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Pa SB. 

FRAUDULENT PREFERENCE 

by ilisnlvpnt to »ii *.» .«• t„. 301, 

FRAU Dl T L ENTRY 

meaning of the word, II. 25, ... ... ... 20 

FUNERAL 

ceremonies, disturbing assembly for performance of, XV. 

297.CO# 

GAIN 

See —Wrongful Gain. 

GENERAL EXCEPTIONS IV. 76-106 . 40-80 

do not in terms apply to special and local laws ... 25 

need not be negatived inicharge... ... 869 

must be established by accused ... ... ... ib. 

GESTURE 

making a, to wound religious feelings of another, XV, 298. 209 
when it may amount to sn assault, XVI. 351, ... 24$ 

or to defamation ... ... 1 344.847 

GOOD FAITH' 

, definition of, II 52, ... ... ... ... 27 

nothing is in, which is done or believed without due owe 

and attention, xb. ... .. .... ... ib, 

want of, takes away privilege in case of defamation ... 855 

' GOVERNMENT 

what the word denotes, II. 17, ... ... ... ]7 

See— Queen's Government of India. Executive Government » 

GOVERNMENT OF INDIA 

what the words denote, II. 16, ... ... ... jb, 

GOVERNMENT STAMP 


counterfeiting a, XII. 255, and Explan, 

possessing instiument or material used for counterfeiting 

a, XII. 2 56,. ... ... .” 

making, or selling, &c. instrument for counterfeiting a, 
XII. 257, ... 

selling, See. a counterfeit, XII. 258, 

■possessiuga counterfeit, XII. 259,... ... 

using as genuine, one known to be counterfeit,'XII. 260, 
whoie a, has been used, effacing writing with intent to 
cause loss to Government, XII. 261, ... ... 

removing a, from a writing, See. with inlent, &c. 
using one known to have been used before, with’miSSfe.' ' 
( . t >,&c.,XlI.262, ... ‘ 

gjitoftB of mark upon, denoting fhat’ it for been ttwd 
IfclSBk&tfSristh inlent, &c-, XII, 258j 


181 

ib. 

ib. 

183 

ib. 

ib. 

ib, 

a. 

183 

ib. 
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GOVERNOR GENERAL 

exempt from jurisdiction of High Courts. ... ... 44 

assault on, with intent to compel or restrain exercise of 

any lawful power, VI. 124, ... ... ... 100 

attempt to ovei awe or restrain by unlawful assembly* ib. ib. 

forbidden to trade ... ... ... 120 

GOVERNOR OF A PRESIDENCY 

exempt from jurisdiction except for treason or felony ... 45 

assault on, with intent to compel or restiain exercise of 

lawful power, VI. 124, ... ... ... 100 

attempt to overawe by unlawful assembly, &c., iL ... ib. 

forbidden to tiade ... ... 120 

GRAND JURY, abolition of, Act XIII of 18G5,... ... 437 

GRATIFICATION 

meaning of the word, IX. 161, Explan., ... ... 114 

public servant taking a, improperly, IX. 161, and Explan. ib. 
accepting, &c. for corruptly influencing a public servant, 

IX. 162, ... ... . 115 


for using personal influence with public servant, IX. 103, ib. 
, abetment by public servant of the 

taking or giving of a, IX. 16 i, 117 
public servant taking, &c., a thing without adequate consi¬ 


deration for it, IX, 165,.. ... ... 4., ib. 

Banction necessary for prosecutions, ... _... 115 

accepting, &c. to screen offender, or abandon prosecution, 
i IX. 21?, ... ... »■« 160 

giving, Jte. in consideration of screening offender. Etc., XI. 

214, ... ... ... ib. 

taking to keep'in recovery of property, XI. 215. ... 161 

GRIEVOUS HURT 231-241 


kidnapping a person> in order to do him, XVI. 367, 254 

See— Hurt. 

HABITUALLY RECEIVING stolen property, XVII. 413 ... 292 

HARBOURING 

prisoner of State, or War, \yk) has escaped, VI. 130, ... 102 

a deserter, V1L 136, and Iracept... ... ... 104 

offender to screen him from punishment, XI. 212, ... 158 

no offence, if offender is husband or wife of bar- 

bourer, XI. 212, Except., ^ ... 159 

intention to defeat justice is essential-.. ... ib. 

offence must be complete whbn the harbouring 
takes place ... ... ... ib. 

offender who has been convicted, or whose apprehension 

has been ordered,XL 216, .4. ... ^ ... 164 

no offence, if offender is husband or wife of 

harbourer, XL 216, Except., ... ih* 

See*"JWfc Servant. 
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HEADS OF VILLAGES bound to inform of crime,., ... 130 

HEALTH 

Public, XIV..* 185—208 

See— Atmosphere. Infection. Nuisance. 

HEINOUS OFFENCE/apprehension of person charged with, 4 
HIGH COURTS, ordinary jurisdiction of, ... , M 3 

in case of British subjects, ... ... M , 3,375 

admiralty jurisdiction of... ... 8 

officers of, forbidden to trade ... ... ... 120 

extraordinary ciiminal jurisdiction of ... ... 376 

criminal law amendment Act XVIII of 186a... ... 4lg 

procedure amendment Act XIII of 1865 ... 437 

HIRING 

or being hired to join an unlawful assembly, VIII. 150* 

158 ... ... ... ... 107—110 

harbouring persons so hired, VIII. 157, ... ... 109 

•HOMICIDE. See—C ulpable Homicide, 211—228 

HORSE 

Min*, poisoning, maiming, &c. o, XVIL 429, ... 305 

See— Mischief. 

HOUSE-BREAKING 


what constitutes the offence of, XVIL 445, and Explau. 
how punished, if simple, XVIL 453, 

if in order to commit another offence pun¬ 
ishable with imprisonment, XVIL 454.. 
if with preparation to cause hurt or re* 
straint, &c. XVIL 455, 
accompanied by causing grievous hurt, &c* 
while committing it, XVII, 459,*.. 
See— Criminal Trespass. House-breaking by night . 

1 HOUSE-BREAKING BY NIGHT 

what constitutes the offence of, XVII. 446, ... 
how punished, if simple, XVII. 45 5, ... ^ 

if in order to Ibmmit another offence pun¬ 
ishable by imprisonment. 

XVII. 457,. 

if with preparation to cause hurt or 
Q „ . . , „ „ restraint, &c. XVII. 458, 

bbb —Grvmml Tretpau. Housi-lreaiing. 

, ; HOUSE*TRESPASS 

what'constitutes the offence of, XVII. 442, and Explan U 
h£w, punished, if simple, XVIL 4 48, 

if in order to commit another offenee pun¬ 
ishable wi;h death, XVII. 44?,,, , 


311 

314 

ib. 

ib. 

SIS 

313 

315 

ib. 

ib. 

3X0 

313 

ib. 
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HOUSE-TRESPASS— continued. 


Fagb. 


' an offence punishable with transpor¬ 
tation for life, &c. XVII. 450, ... 313 

an offence puuishable with imprison¬ 
ment, &c. XVII. 451, . . ... ib. 

with preparation foi causing hurt, &c. or 

restraint, &c. XVII. 452, ... , 314 

cannot be compounded ... ... ... ... 161 

See —Criminal Trespass . 


HUE AND CRT, arrest without warrant after ... ... 78 

meaning of ... »Mk »*• 133 


HURT 


who is said to cause it, XVI. 319,,.. ... ... 231 

voluntarily causing, what is, XVI. 321, ... ... 232 

does not involve premeditation ... ... 233 

punishment for, XVI. 323, ... ... ib. 

cases in which it is lawful ... ... ib. 

by using dangerous weapons, See. XVI. 324,... 235 

when done for extortion, or to force a person to 

do an illegal act, XVI. 32 7, ... ... 236 

or to extort confession, XVI. 330,.., ... 237 

or to obtain restoration of property, ib m , H ib- 

or to deter public servant from doing his duty, 

XVI. 332,. 238 

when done on grave and sudden provocation, 

XVI. 884,. 239 

which must proceed from person hurt. ib, 

when caused by act showing want of regard 

for human life, XVI, 337, ... 249 

administering drug with intent to cause, XVI, 328, ... 23B 

grievous, what is, XVI. 320, ... *.« ... 231 

voluntarily causing grievous, what is, XVI. 322, and 

Explan., ... ... ... ... ... 232 

when death ensues, not always culpable homicide.., 233 
punishment for, XVI. 325, ... ... ... 235 

by dangerous weapons, &c., XVI. 326, ... ib. 

while committing dacoity or robbery, XVI. 

397, ... ... ... ... 279 

when done to extort property or to force 

to do an illegal act, XVI. 829 f ... 237 

or to extort confession or to compel resto¬ 
ration of property, XVI, 331, ... 238 

to public servant to deter him from doing 

his duty, XVI. 333, ... ... ib. 

when done on provocation, &c, XVI. 

335, ... ... . 239 

must proceed from person hurt, ... ib. 
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HURT— continued . 

by an act showing want of regard for the 
, * safety of others, XYI. S38,**. ... HO 


no ground of*acquittal that death followed ... ... 235 

HUSBAND 

cannot commit rape on wife, if above 10, ... ... 257 

may abet a rape upon wife, ... ... ... 259 

may be convicted of receiving from his wife ... 292 

may harbour or conceal wife, offender, XL 212 , Except. 

216, Except, ... ... ...159,161 

wife may give evidence against ... ... ... 99,127 

cannot be convicted of theft froia* ... ... 2 C 4 

See— Adultery. Marriage. Wife. 

IDIOT 

See— Insane* 57 

S Forgery* Jft 9 

ILLEGAL 


application and meaning of the word, II. 43, M , 26 

order by a public servant, XL 219, •*; 16# ‘ 

See— 66 Omission” 9 LI 2 MS® < 

ILLICIT INTERCOURSE 

abduction of woman, in order to force her to, XYI. 366, 253 

enticing marraisd woman for purpose of, XX. 498, ... 342 

IMPRISONMENT 

period of, how calculated , 4 ... ip(t ppp 30 

is rigorous or simple, III. S3, ... ... 27 

rigorous applied to prisoner under sentence of tianspor- 

tation, UI.W, ... ... ... 28- 

commuted into transportation. III. 59, ... ... 29 , 

when it may be partly rigorous and partly simple, III. 60 ib. 

removal to different place of, ... t ... ... 30 

sometimes necessary where fine is imposed ... ... 33 

in default of payment of fine, IIL 64, G5, 66 ,... ... ib. 

is in excess of all other imprisonment, ibt ... ib* 

how limited. III. 67, 68 , 69, ... ... 34 

when inflicted by Magistrate ... ... 33 . 

solitary, when and to what extent, 1IL 73 , ... ... $8 

See— Finet, Punishment* Wrongful restraint. 


INCAPACITY, mental, what amounts to 

‘INCOME TAX papers must be produced in Court * J 

^NDICTipiNT 

must contain all matters ,esseidial to crime* ... 

when particular circumstances or means stuisfe be 

. . st * ted > . . . 

fc* 'result of omission, ... IM , 1 

be ■*> , , A Z ' ZZ 


56-6L 

,125 

S66> 

367 

366 

m 
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Pages, 

IND IOTMENT —continued. 

not amended after verdict ... ... .... 3(38 

what defects are inunatetial, ... ... ib. 

charging an offence different from that proved, ... ib. 

what exceptions must be negatived in, M , ... 3 59 

joinder of offences in, ... f .. ... 370 

joinder of defendants, ... ... . . ... 37:3 

forms of, for 

Abduction ... ... ... ... * 393 

Abetting, where principal indicted jointly ... ... 3B3 

wheie abettoi indicted without principal, . . ib. 
where the offence abetted has been commit¬ 
ted, with a different knowledge ... ib. 

where a different offence has been committed 384? 

where no offence committed, ... ... ib. 

■Adultery, ... ... ... ... ... 398 

Affray, ... ... ... ... 38f> 

Assault, ... ... ... ... ... 393 

Assembly, unlawful, ... ... ... 335 

Attempt to commit a crime ... ... 390 

Bigamy ... ... ... ... 393 

Breaking open receptacle, ... ... ... 397 

Cattle, mischief to, ... ... ... 396 

Cheating,... ... ... ... .,. ... ib. 

Counterfeiting Coin, ... ... ... ... 390 

Coin counterfeit, fraudulently 'delivering, ... ib. 

passing off as genuine, ... ib. 

possessing,. ... ... ib. 

Confinement, wrongful, ... ... . . 393 

•Conviction, mode of charging a previous, ... , ... 390 

Criminal Breach of Trust, ... ... ... 395 

Intimidation, ...* ... ... ... 399 

Misappropriation, ... ... .. 395 

Culpable Homicide, ... ... ... ... 391 

Daooity with Murder, ... ... ... ... 394 

Defamation, ... ... . ... ... ... 398 

Disappearance of evidence, causing ... ... 388- 

Disobedience to order promulgated by Public Servant ... 386 

summons of, ... ... ... 

Escape, permitting an ... ... ... ... 390 

Extortion, ... ... ... ... ... 394 

Fabricating false Evidence ... ... ... $8S 

False Charge , . ... ... ... ... 389 

» Claim, ... ... ... ... jb. 

„ Evidence, ^ ... ... ... ... 380 

^ „ using such as genuine ... ... 388 

».* Personation *.* ... ... ... 380 

, * u Statement in a return, ... ... ... 387 
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INDICTMENT— continued . 

Forged document, making a ..." ... ... 397 

„ usiug aa genuine, ... ib. 

Fraudulent Transfer, ... ... ... ... 389 

Grievous Hurt, by dangerous weapon ... 39 % 

Negligence, *.* ib. 

Harbouring, •.a ... **• *•* 389 

Highway Bobbery, ... ... * ... .*• 394 

House-breaking by night to commit theft ... ... 397 

Kidnapping, ... ... ... ... 393 

Lurking House-Trespass by night, ... ... 397 

Married woman, enticing away a ... ... ... 398 

Miscarriage, ... .. ... ... 332 

Mischief to cattle, ... ... ... 396 

Murder, ... ... ... ... *.• 391 

Negligence, causing grievous hurt by ... ... 392 

Omission to apprehend,,.. ... ... ... 399 

Overawing Councillor, ... ... ... ... 385 

Personation in a suit, ... ... ... ... 389 

Previous conviction, charge of ... ... ..., 899 

Public Servant concealing design to commit an offence, 384 
„ accepting gratification, ... ... ... 38$ 

Rape, ... ... ... m, 393 

Deceiving stolen property, ... ... ... 395 

Rioting ... ... x ... ... ... 385 

Robbery in a Highway, ... ... ... ... 394 

Seducing soldier from allegiance, ... ... ... 385 

Theft in a dwelling house, ... ... ... 394 

Theft by a servant, ... ... ... ... 393 

after previous conviction ... ... ... 399 

Unlawful assembly, ... ... ... 385 

Waging war, ... ... ... ... ... 384 

INDORSEMENT 

on a bill of exchange is a u document,” II, 29. Explan. 

2, Illustr. 9 ... ... ... ... , M 21 

is a c< valuable security,” II. 30, Illustr . ... 22 

INFANT 

when incapable of offence, IY. 82, 83, ... ... 84 

mode of imprisonment ... ... ... 5)5 

capacity of, for rape ... ... ... 56*259 

parental control over ... ... ... .,.251.252 

INFECTION 


negligent act likely to spread, 3IV, 269, 
negligent act likely to spread, XIV. 279, 
^obeying quarantine rules, XVI, 27l, 

^^SfCE, meaning of personal * t . 

PifiUe Serwm 


rr 


187 

188 
ib. 

119 



imwu 497 

Page: 

INFORMATION 

of certain offeuces, when compulsory to give,.. 91.95.130 

giving false, of design to commit an offence, V. 118. 120, 93.94 
where informant is a public servant V* 119, ... 93.95 
omission to give, to public servant, X. 176, ... ... 126 

where offence committed. XI. 202, ... 149 

giving false, to public servant, X. 177, ... ... 12 5 

where offence committed, XL 203, ... 150 

with intent to cause a public servant to 

use his power to injury of another, X. 182 129 

to screen an offender, XI. 201,... ... 149 

See— Agent- Contempt. Public Servant . Unlawful Assembly* 

INJURY 

what the word denotes, II. 44, ... ... ... 25 

INSANE 

man, act of, no offence, IV. S4, **» ... •»« 56 

custody, and removal from India of , ... ... 60 

act done for benefit of, when no offence, IV. 89, ... 64 

cannot (f consent,” IV. 90, ... ... ... ib. 

right of private defence against act of, IV, 98, ... 72 

not punishable for escape from gaol .. ... 168 

causing an, to execute or alter a document, is forgery, 

XVIII. 464 ... ... ... 319 

See— Forgery. 

INSANITY 

what amounts to in law,*., ... ... 56*60 

differs from idiocy. ... ... ... 57 

case of persons deaf and dumb, sometimes amounts to,.,. 59 

not to be presumed, ... ... ... -• 56 

evidence of physicians as to, ... ... 69 

what degree of, operates as a defence ... ... 57 

effect of successful plea of, ... ... *» 69 

INSOLVENT COURT, officers of, forbidden, to trade ... 120 

INSTIGATE 

meaning of the word, V. 107, Explan. 1. ... ... 83 

INSUBORDINATION 

abetting act of, by soldier or sailor, VII. 138.139, ... 104 

INSULT 

to public servants, &c, XI. 228, ... ... ... 170 

provoking breach of the peace by, XXII. 504. ... 358 

to modesty of a woman, using word or gesture, &c* for 

the purpose of* XXII. 509, ... .. ... 360 

S o&~*fntimidatiQn, 


63 
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INDEX* 


INTENTION 


PJlGB. 


effect of a criminal, where act is clone by several persons, 

II* SB, «*. ... ... ... »*• 23 

how far implied in 1 voluntarily,’ II. 39, ... ... 25 

act done bon& fide without criminal ; IV. 81,..., ... 52 

assumed, where result is necessary or natural result of 

act done. ...53*61,92,157.162.212.218.348 

in case of a drunken man... ... ... ... 61 

must be shown, where lawful act is charged as an abet- 

meat ... ... ... ... ... 91 

cr as an attempt to commit a crime ... 364 

to injure need not be shown in case of a charge known 

to be false... ... ... ... ... 157 

any other intention sufficient ... ib. 

to defeat justice essential incase of harbouring ... 159 

extending beyond natural consequence of act must be 

proved ... ... ... ... ... 62.162 

act which is an offence irrespective of, may be compoun¬ 
ded, XI, 214, ... ... ... ... 161 

meaning of this exception ... ... 162 

to defraud particular person unnecessary, when act is 
* fraudulent:... ... ... 177.3lt.827 

inferred from use of false weight, &c. 184 

or trade-mark ... ... 327 

differs from wish ... ... ... 2ll 

necessary to conviction for culpable homicide must be 

established by pi osecution ... ... .,.211.219 

inference from nature of act sufficient ... ... 212 

INTERRUPTION 

to public servant in a judicial proceeding, XI. 228, ... 170 

See— Contempt . 

INTIMIDATION 


act done under when no offence, IV. 94, and Explan.,,„ 
“ criminal” what constitutes the offence of, XX1L 503 
threat need not be directly addressed to person threatened 
punishment for, if simple, XXII. 506, 
if threat be of grievous hurt or death, &e*, 
a ... 
if committed by anonymous communication, 

XXII. 507, . 

inducing, &c. a person to do an act by making him be¬ 
lieve he will incur the Divine displeasure if he does not, 

a 3CXII- 508,.; 

Bee— Insult. 

jP&$0£Ication . * 

^ben it prevents act or omission from being an 

... ,»«• « f « 

must be involuntary to have that eSSoi, 


70 

857 

858 
ib, 

359 

ib; 


ib. 


61 

ib. 
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INTOXICATION— continued. 
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presumption of knowledge or intent against man in state 
of, IV. 86, ... ... .. ... 61 

person labouiing under, cannot u consent/’ IV. 90, ... 65 

right of private defence against persons- labouring under, 

IV. OS, ... ... ••• ... ••• 72 

causing a person to execute or alter a document while m 

a state of, is forgery, XVIII. 464, ... ... 319 

causing annoyance while in a state of, XXII. 510, ... 360 

See— Forgery. 


INUNDATION 


causing by mischief, or obstruction, to drainage. Sec-, 
XVII. 432, ... 

See— Mischief, 

IRRIGATION 

injuring, XXII. 430, .. . 4 . ... 

See— Mischief. 

JOINDER 

oF defendants, ... 
of offences, 


306' 

305* 

372 

370 


JOINT ACT, liability of each for, IL 34 ... 22 . 88.112 

. when criminal knowledge is an essential, IL 35, 23, 

in case of rioting, VIII. 146 ... 106.112* 

JOURNEY, offences committed on a, where triable, ... 317 


JUDGE 

meaning of the word, II. 19, ... ... **• 17, 

every, is a “public servant/’ II* 21, ... # _ **■ 1® 

cannot be prosecuted for official acts without permission. ib- 
act of, when no offence, IV. 77, ... ... ... 40.50 

aot done under order of, IV. 78, ... ... 


JUDGMENT 

may be given that it is doubtful of which of several 

offences a person is guilty, III, 72 , ... St 

JUDICIAL PROCEEDING 

explanation of the term, XI. 193> and Explans*, ... 144 

false evidence in XI. 193, ... t ... ib. 

public servant making order, &c. contrary to law in* XI. 

219 ... ... >.* •♦* ... 16 |> 
Insulting or interrupting public servant, in any stage of 
, XL 228 , ... ... >*» •*» lift* 
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INDKX. 


JURISDICTION 

of Nigh Courts, ordinary ... ... 

extraordinary ... t»e ku 

admiralty, ... 
in Coorg; fee- 

over British subjects ... 

foreigners ... ... ... ...3— 6 , 

where offence committed in territory out of India* ... 
or on British ship ... 
or within admiralty jurisdiction 
of Magistrate in respect of offence committed out of his 
district 


Pam. 

3 

376 

8-11 

3 

3.375 

8—12 

2—3 

6 

8—11 

4 


to apprehend for heinous offence ... ib. 

of Sessions Court in appeals against sentences under 
special or local laws ... — ... ... 15 

exemption of Governor General and his Council and of 
persons acting under his written order from jurisdiction 
of Supreme Court ... ... ... ... 44 

liable to English Courts ... ... 45 

exemption of Governor except incase of treason or felony, ib* 
want of, how far it deprives officer of protection, when he 

enforces order of Judge, IY. 18,,.. ... ... 40,$O 

liability of Judge acting without, ... ^ 50 

in case of kidnapping ... .. ... 253.377 

in Mofussil Courts is local, when offences committed on 

shore ... ... ... ... ... 376 

in case of abettors, or receivers, or thugs or dacoits, 377 
over offences committed on the boundaries of two districts, 

or partly in one and partly in another, ... ... Jb. 

where offence committed on a journey, Mt ib. 

over escaped, or returned convicts,,., ... ... 139 , 

pleas to the, .. ... ... ... ^ 374 

judgment upon such, ... ... ... ib. 

none over Acts of State .. ... ... ... 42-45 


JURY, abolition of Grand—Act XIII of 1865 , ... ... 437 

JURYMAN 


i 3 a“ public servant,” II. 21 , . #M , IS 

personation of a, XL 22$, .. ... m 

JUSTICE 

sanction of Court necessary in prosecution for often- f 
cea against ... ... ... ... 145 

public offences against, XL 101*236, ... * m I8M71 

KIDNAPPING 


is of two kinds, XVI. 3B9; 

Rri^ish India, 360,... 

irtai kwM^ardianship, 361, and Exphuk,,. 




the 

ifeoM* 


250 

ib*. 

ib. 

261 
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KIDNAPPING— continued. 


Pjtem, 


consent of minor is immaterial ... ... * ... 251 

when it is abduction, XVI. 362, ... ' ... ... 252 

jurisdiction in cases of... ... ..253.377 

punishment for, iu ordinary cases, XVI. 363, ... 258 

where person is kidnapped to be murdered, 

XVI 364, ... ... ... ... ib. 

to be wrongfully confined, XVI. 365, ... ib, 

where a woman is kidnapped that she may be 

compelled to marry, &c. s XVL 366 .. ib. 

where in order subject person to grievous hurt, 

slavery, &c XVI. 3 67, ... ... 254 

concealing or confining kidnapped person, XVI. 368, ... ib. 

kidnapping child to steal from its person, XVI. 363, ... ib. 

buying or selling, &e. a slave, XVE. 370, 371, ... 255 


KNOWLEDGE, of necessary or natural consequences of an 

act in general presumed, ...53.61,92.162.212.218.348. 
assumed in case of drunken man ... ... 

LABOR 


See —Forced labor. 


LANDLORD 

liability of, for nuisance on land, ... ... *..197-201 

LAND-MARK 

destroying or removing one, fixed by public servant, 

XVII. 434,.. 806 

diminishing usefulness of one, fixed by public servant, ib* ib* 
See— Mischief. 

LAW 

See —Local Law* Special Lata* 

LAWFUL GUARDIAN 

who is included in the term, XVI. 361, Explan., ... 851 

, LEGAL REMUNERATION 

meaning of the term* IX. 161, Explan., ... 1,14 

See— Public Servant. 

LEGALLY BOUND 

meaning of^ II. 43, ... •*. •.. ... 26.129 

. LENGTH 

false measure of, XIII. 265-267 ... ... ... 184 

See—Measure. 

LIABILITY of one for acts done by another in furtherance of 
o#nmon design, II, 34, 




3* 
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INDEX. 


Fag e% 

LIEUTENANT-GOVERNOR 

assault on, YI. 124, ... ... ... ... 100 

attempt to overawe, ii. ... ... ... ... ib. 

LIFE 

what the word denotes, IL 45, ... ... ... 26- 

human, causing hurt by act showing want of due regard 
for, XVr. 337, ... ... ... 240 

causing grievous hurt, XVI, 338, ... ib. 

LIGHT 

exhibiting a false, XIV. 281, ... ... 194 

LIGHT-HOUSE 

destroying or removing, &c. XYIL 433, , M 306 

See— Mischief. 

LOCAL LAW 

meaning of the term, II. 42, ... ... M . 26 

the word offence extended to certain breaches of, ... &$, 

no u local law” is repealed or affected by the Penal Code, 

I* •«» ... ... 12 

abetment cannot be committed in respect of.,, ... 85 

breach of, may also be an offence under Code, 15 

appeal against sentences under ... ... ib, 

LOSS 

See— Wrongful Loss. 

LOST PROPERTY 

finder of, when punishable for misappropriating, XVII. 

403, Explan,, 2, ... ... .... ... 280* 

See— Misappropriation . 

LUNACY—See Insanity ... ... 56-60 

LUNATIC 

Seri— Insane. •..56-60 

LURKING HOUSE-TRESPASS 


definition of the offence, XVII. 443, ... ^ 

punishment for, if simple, XVII. 453, ... ... 

punishment for t if in order to commit an offenoo punish¬ 
able with imprisonment, XVII, 454, ... ^ 

if with preparation to cause hurt g$ 
restraint, &c., XV.II/ 455, ’... 
if accompanied by caueing gnerous 
hurt, &c., XVII. 460,. . . ... 


810 

314 

ib., 

ib. 

315 
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LURKING HOUSE-TRESPASS BY NIGHT. 

what constitutes the offence, XVII. 444, ... ^ Sll 

how punished, if simple. XVII. 456, ... ... 315 

if in oider to commit another offence pun¬ 
ishable with imprisonment, XVII. 457, ib. 
with preparation to cause hurt or lestraint, , 

Sec., XVII. 453, ... ... ib. 

See— Criminal Trespass . Lurking House-trespass . 

MACHINERY 

negligent conduct as to, in possession or charge of offen¬ 
der, XIV. 287, 203 

MAGISTRATE ’ 

procedure of, under Act VII of 1354 ... ... 4 

surrender of prisoner under warrant of foreign, ... 5 

jurisdiction of, where offence committed on sea. ... 8 

when he is a judge, II. 19, ... **. ... 17 

power to award fine as compensation .. ... 32 

limited as to powers of imprisonment for non-payment of 

fine ... ... ... ... ... 33 

as to powers of imprisonment on conviction for 

seveial offences ... ... „ ... 36 

warrant of, protects officers executing it ... ... 50 

not to examine or commit lunatic ... ... ... 60 

may direct arrest ... ... ... ..«*' 78 

every one bound to assist, when called on , ib. 

power of, to exact security, ... ... 113 249.289 

to discharge recognisance ... ... 250 

avoiding warrant of, no offence ... ... ... 121 

power of, for contempt of court ... ... 122 

or refusal to furnish evidence ... ... 125 

in case of assault by British Subject ... 122 

may summon witness beyond local limits ... ... 124 

can forbid certain acts ... ... ... ... 134 

Civil Court caunot reverse order ... ... 136 

may enjoin against public nuisance ... ... 134 

cannot create or decide rights ... ... 136 

procedure by, on charge of giving false evidence ... 145 

who has been authorized to try for false evidence, cannot 

commit for forgeiy ... ... ... ... ib. 

may allow withdrawal of certain charges ... ... 163 

MALICE 

when it is inferred, and when it must be proved, 69.92.119 

212.218 348 

may be disproved, on charge of defamation, 344.348.356 

MAN 

meaning of the word, 11.10, 


16 
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INDEX, 


MARK 

making or counterfeiting a mark m any material used for 
authenticating a will or valuable security, &c., XVIII* 
475 , * ... 

possessing material with such mark, See,, ib. 
making, &c. mark iu any material used for authenticating 
a document other than a will or valuable security, 

Sw., XVIII* 476, . . 

possessing material with such mark, &c., ib . ... 
counterfeiting, ordinarily used by public servant to denote 
the manufacture, &c. of property, XVIII. 484, 

See— Forgery, Government Stamp. Land-Mark. Mischief. 
Property-mark. Sea-mark . Trade-mark. 

MARRIAGE 


Page. 

324 

ib. 

ib. 

ib. 

327 


abducting or kidnapping a woman in order to compel, 

XVI. 366, ... ... ... ... ... 263 

forging register of, XVIII. 466, ... ... ... 321 

inducing cohabitation by falsely making it be believed 

that a lawful marriage has taken place, XX. 493, 835 

again during the life-time of a husband of wife, XX. 494, 336 

if with concealment of the former marriage, 

XX. 495,.. 839 

evidence of a previous valid, ... ... ... 336 

law which governs in India ... ... ... ib. 

With a deceased wife’s sister ... ... 337' 

not void by reason of pievious marriage in case of Hindu 

or Mahometan man ... ... (fl ib. 

otherwise in cage of female ... ib. 

or of Christian who married again after re¬ 
lapsing into Hinduism ... v 338 

or of Mahometan convert to Christianity ... ib. 

otherwise in case of Hindu convert, ib. 
severance of, by divorce... ... ... ib. 

evidence on charge of bigamy, ... ... ib. 

ceremonies gone through fraudulently, XX. 496, 339 

See— Adultery . 

MARRIED WOMAN 


kidnapping or abducting, XVI. 366, 253 

committing adultery with, XX, 497, and Explan., ... 339 

enticing or taking away, or concealing, 8cc, a, with intent, 

&c,XX. 498,. 342 

her consent is immaterial... ... ... *. 254.842 > 

, See— Marriage . Harbouring . Evidence. Wife • 

RASTER AND SERVANT 

jib cases of abetment •*« j *»* 91 




HTORX, 




MEASURE 



false# usittjg a, XIII. 204, 265, ... ... 185. 

is evidence of fraudulent intention ... ... # ib* 

being in possession of, with knowledge and intent, 

XIII. 266, . ib. 

making or selling, with knowledge and intent# 

XIII* 267, ... ... ... ib 4 


MEDICAL MAN causing death .62 240 

MEMBER OF COUNCIL 

exemption of, from jurisdiction of Iligh.Courtj ... 44, 

assault on, VI. 124, ... ... •.* ... 100 

attempt to overawe, ib., ... ... it), 

forbidden to trade ... ... ... •** 120 


MERGER 

of civil action in crime, does not exist in India ... 163 

MINT 

person employed in, causing coin to be of wrong weight, 

XII. 244,. 178 

of wrong composition^. ib. 
unlawfully taking a coining instrument from a, XII, 245. ib, 
See— Coin . 


MISAPPROPRIATION 

of moveable property, XVII. 403, and Explans. 1 and J2 f 280 
of property found accidentally, ib . Explan. 2,..* ... 281, 

of a deceased person, XVII. 404, ... — 283 

MISCARRIAGE 

causing, XVI. 312, 313, 314, ... ... ... 228-F 

a woman may commit this offence on herself, XVI. 312, 
Explan, ••• 229 

punishment for causing, in,ordinary cases, XVI. 331 ... ib. 

if done without woman’s consent, 

XVI. 313, . ib. 

causing death in attempt to procure, XVI. 314, ib# 

if done without the consent of 
the woman, ib. ... ... lb. 

doing anv act to prevent a child being bp*n 

alive, XVI. 315,.' 2W 

causing death of quick unborn child, XVI. 

316, ... ... ... ib. 

MISCHIEF 

definition of the offence, XVII. 425, and Explans. 1 and 2, 303 

punishment for, when simple, XVII. ... ... 304 

if damage done, amounts to 50 Rupees, 

XVII. 427, .. ib- 

G4 
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Pag*. 

MISCHIEF— continued. 

by killing*, maiming, Etc., an animal within 10 Bupees, 

* XVIL 428,.,. ..30& 

"by killing, maiming, &c., an elephant, camel, horse, mule, 

buffalo, bull, or cow, or ox, XVII. 429, ... ... ib. 

any other animal worth more than 50 Bs. ib, ib* 

by diminshing supply of water, See,, XVIL 430, ib. 

by injuring public work, bridge, navigable river, $ec., 

XVIL 431,. . ib. 

by causing inundation, or obstructing drainage, XVII. 432, 306 

by destroying, or moving, Sec. light-house, sea*mark, Sec,, 

'XVII. 433,. ... ... ib. 

by exhibiting false light, or mark to mislead navigators, 

XIV. 281,.. ... 194 

bv destroying, Sec., land-mark fixed by public servant, 

XVII, 434.. 306 

by using fire or explosive substance with intent. Sec., 

XVIL 435,.. 307 

with intent to destroy a house, Sec., XVII. 436, ... ib. 

committed on a decked vessel of 20 tons burden, XVIL 
437^ »•* *»* / ib, 

if by fire or explosive sub^ 

‘ * stance, XVII, 488, ... ib* 

running vessel ashore to commit theft of property, XVIL 

439, .. ... . ib. 

committed with preparation for causing death or grievous 

hurt, XVIL 440, . ^ ... ... 308 

or hurt, or wrongful restraint, ib. ... ib. 

or fear of death, hurt, restraint, ib . ... ib. 

with respect to a will, XVIII. 477,... ... ... 3?4 

valuable security, XVIII. 477, ib. 

Bee— Private Defence* 

MISFORTUNE 

act done by, when it is no offence, IV. 80 %t% 51 

MISTAKE OF FACT 

when aot done by reason of, no offence, IV. 76-70, •** 40.48 

right of private defence against act of one acting under, 

IV. 98, 721 

MISTAKE OF LAW 

does not prevent an act from being an offence, IV. 

unlesB when it causes ignorance of fact * M ... 49 






iNEEi. 

Moftlit 

meaning of the word, and how calculated, II. 49, 

Morals 

public, XIY. 292-294 ... ... ... 

See— Nuisance. Obscenity. 

MOTHER, right of MuhammedaUj to custody of child 
MOVEABLE PROPERTY 

what the term Cleans and includes, II. 22, ... 
in case of theft »<* *•< 

MOVING 

what is a, in. case of theft 
MULE 

killing, poisoining, maiming, or rendering useless, &c., 

XVII. 429,.,. ... ... 305 

See— Mischief, 

Municipal commissioner 

is a <c public servant/ 7 II 21, lllustr 9% ... ... 

liability of, for neglect to repair roads ... 201 

MURDER 

\vbat amounts to the crime of, XVI. 300, and Excepts.,216-224 
in what cases culpable homicide does not amount to, 

XVI. 300. Excepts. 1, 2, 3, 4, 5, ... .*.210-224 

proof of exceptions rests on accused ... 2lO 

of knowledge or intention rests oh prosecution ... ib. 
by homicide of person whose death was not intended, 

XVI. 301, ... ... ... ... ... 224 

on charge of, accused may be convicted of nfinor offence 225 
punishment for, XVI. 302, ... , ... ... ib. 

if committed by a life-convict, XVL 303, ... ib. 

attempt to commit ... ... ... ... ... 226 

punishment for, in ordinary cases, XVI. 307, ... ib. 

if hurt is caused, \b. . - ib. 

aCcotapanied by dacoity, punishment for, XVII. 305, 279 

See —Culpable Homicide . f)acoity. Suicide . 

MUTINY 

abetting the commission of, VII. 131, ^ ... .*« IPS 

where the mutiny is committed in consequence, 

VII. 132, ... ... . ltttf 

abetting assault on superior officer, VII- 133, ... ib. 

if assault is committed in consequence, VII. 134, ib. 
abetting desertion, VII. 135, .** ... ib* 

harbouring deserter, VII. 136, **• ... 104 

in a merchant vessel, VII. 137, ... ... ib. 

abetting act of insubordination, VII. 138,^ ... ... ib. 

circulating rumours, 8tc. with intent to excite, XXII, 505, 86& 


50 ? 
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232 
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MUTINY ACT 

whether Naval dr Military,’not repealed or affected by the 
Penal Code, I. 5, ... ... ... ... jjj 

persona subject to, are not punishable for military offences 

under the Penal Code, when, VII. 139, ... ... 104 

NATURAL RESULT 

of a man’s acts assumed to be’contemplated, 53.61.92.1G2.212. 

218.348 


NAVIGABLE 


river, or channel, destroying or injuring, XVII. 431 ... 305 

See— Mischief. Navigation. 

NAVIGATION. 


of a vessel, rash or negligent, shewing want of regard for 

human life, &c, XIV. 280, ... ... ... 1'94 

carrying passengers in unsafe vessel, XIV. 282, ib. 

obstructing public line of, XIV. 283, ... ... 196 

injuring by mischief, XVII. 431, ... ... ... 308 

endangering by removing lights, buoys. See., XVlI. 433, 308 

exhibiting false lights, buoys, XIV. 281, ... ... 194 

See — Mischief. , 

NAVY 


offences relating to, VII. 131.140, * ... ...102-105 

NEGLIGENCE 


when very gross implies intention to injure, ... ... 93 

death caused by ... ... ... ... 212.240 

ease of medical men ... ... ... .. 240 

must be personal act, ... ... ... 192.200.240 

must be such as would naturally cause injury ...192.196 

evidence of, must be affirmative ... ... ... 193 

unless presumed from facts of case... ... *** ib. 

where party injured has been guilty of, ... *” 192 

dr person With whom he is identified, ... ... 194 

Where party injured is a servant ... ... ... 202.205 

in driving or riding on highway, XIV. 2?9, ... ... 191 

in navigating a vessel, XIV. 280, ... ... ... 194 

in conveying passenger for hire m unsafe vessel, XIV. 282, ib. 

unseawortluness is a relative term ... ’ 195 

causing obstruction on highway or line of navigation, 

.XIV. 283, ... ... ... ... . jjj. 

permission to pass does not constitute a highway 195 
owner must not set trap for passengers ...” 19? 
property which causes obatrndtion must be 
. . under control of defendant .... , ... a. 

ooctorier pjwmrfly liable . ib . 

wiffoge^af etjM*s.i^ipg Irtnali^ertjdjwst.; ib* 





*- ■' ■* y 


609 


Pa&e. 

NEGLIGENCE —continue#. 

liability does not cease on parting with property 193 
^ purchaser how far liable ... ... 199 

* who is Ci in charge of property” ... ... SOI 

possession of landlord ... ... ... ib. 

Municipal Commissioners ... .... ib. 

with respect to poisonous, combustible br explosive matter, 

XIV. 284-285. ... ... 202.4 

in regard to machinery, XIV. 287... ... ... 208 

in keeping a dangerous animal, XIV. 289, ... ... 204 

See — Hurt, Nuhante . 

NOT GUILTY, plea if entered, where prisoner refuses to 

plead ... ... ... ... ... 378 

effect of plea ... ... ib. 

NOTICE 

See— Contempt * Court of Justice. Ovmer* Service , 

NUISANCE 


public, what is a, XIV. 268, ... ... ... 18$ 

not excused on account of other advantage, ib . ... 187 

may be authorized by legislature,... ... ib. 

not justified by lapse of time, ... ... ... ib* 

summary remedy against, ... ... ... ib. 

action not taken away by prosecution ... ... ib. 

negligent act likely to spread infection, XIV. 269, ... ib. 

malignant act likely to spread infection, XIV- 270* ... 188 

disobeying quarantine Ipw, XIV. 271, * > ... ib. 

adulteration of food or drink for sale, XIV. 272, ... ib. 

sale of noxious food or drink, XIV. 273, ... ... ib. 

adulteration of drugs, XIV. 274, ... ... . . 189 

sale of adulterated drugs, XIV. 275, — ... 190 

sale of one drug as being another drug, XlV. 278, ... 191 

defiling water of public spring or reservoir, XIV. 277 ... ib- 

making atmosphere lujunous to health, XIV. 278, ib. 

rash driving or nding, XIV. 279,... ... ... ib. 

navigation of vessel, XlV. 280* ... ... 194 

exhibiting false light, &c., XIV. 281, ... ib. 

conveying person for hire m vessel overloaded or unsafe, 

XIV. 282, . . *•. ib. 

obstructing public way or navigation, XIV, 283, 195 

negligence with respect to poison, XIV* 284,..* * 202 

fire or combustible matter, XTY* 985, ... 203 

explosive substance, XIV. 286, ib. 

machinery, XlV. 287, ... ... ib* 

pulliug down or repairing buildings, XlV. 288, 204 

an animal, XIV. 289, .*. "... ... ib. 

punishment for any, not specially provided for; XIV. 290 206 

continuance of, after injunction to discontinue, XIV. 291 ib. 

obscene works, songs, &o u XIV, 292, 293, 294, 206.7 
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NUMBER defined, II. 9. . M „ Is 

OATH 

what the word means and include, II. 81, ... ... 27 

refusing to take an, X. 178, ... ... ... 227 

making false statements on, to public servant, X. 18],.** 12 B 

See j False Evidence. 


OBSCENITY 

importing, printing, selling, &c. obscene bofckB, fee., XlV. 

292, ... ... ... ... * ... 206 

possessing obscene books, &c, for purpose of sale* &c. 

XIV. 293,.. . 207 

singing obscene songs, &c. XlV 294, ... ... ib. 

uttering obscene words, 8 cc.,iA, ... ... ib. 

See— Insult. 


ORSTRUCTING- 

public servant in discharge of bis duty, X. 186, ... 182 

the taking' of property by authority of public servant, X. 

1^3, ... ... ... ... ... 1SI 

the sale of property by public servant, X. 184, ... ib. 

apprehension of one’s self, XI. 224, and Explan. ... 158 

of another, XI. 225, ... # ... ... 169 

a public way, XlV. 283, XVII, 431, *. 195.305 

a public line of navigation, id . ... Mi ib. 

See— Mischief, public Servant. 


OCCUPIER 

of land not giving Police notice of riot, &c. VIII. 154,... 
of land for whose benefit a riot is committed, liability of, 

VIII. 155, . 

his agents—liability of, in such cases, XIII. 156,... 
liability of, for nuisances on land, 

DEFENCE 


108 

109 

ib. 

19 ? 


2-12 


committed out of British India, I, 3, *<• 

meaning of the word, II. 40, ... ... 29 

extended to special and local laws by Act IV of 1857, 25*168 
not to law of England ... ... .*.146.168 

committed out of British India, I. 1, ... ... 1—12 

by servant of Queen within allied State, I. 4,,.* 
jurisdiction of High Courts over ... ... * 

apprehension of person charged with heinous, committed- 
1 out of India.. ... ... 

under extradition treaties ^ 

itted on the High Seas or in a foreign port 6* 




.** , 


3 

4 

5 

18 

3 

n 
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OFFENCE— continued* 


Page* 


by foreigner on British ship ... ... 6.10 

or foreign vessel . ... ... ^ ... 12 

who has resided sis months in India * ... 3 

against the State, can only be prosecuted with sanction of 

Government or Advocate General ... ... 10,2 

committed by public servant, or Judge can in some cases 

only be prosecuted by leave of Government or Court ... 115 

of contempt of authority, requires the sanction of the 
authority for prosecution ... ... 122 

relating to evidence requires sanction of Court for prosecu¬ 
tion ... ... ... ... ... 145 

relating to documents given in evidence must be prosecu¬ 
ted with sanction of Court ... ... 31? 

causing disappearance of evidence of, XI. 201, 149 

joinder of several offences in same indictment ... 379 

what acts or omissions d.o not constitute an, see Chap 

IV, passim., ... ... ... 40-32 

act of person hound by law, or believing 

himself bound to do it, IV. 7S, ...40—48 

net of judge acting judicially, IV. 77, ... 40.59 
act done pursuant to order of a court of 

justice, IV. 78, .* ... ... ifi. 

act of person justified, or believing himself 
to be justified in doing it, IV, 79, ... 40-49 

accident in doing lawful act, IV. 80, ... 51 

act likely to cause harm but done to pre¬ 
vent other harm, IV. 81, and Explan., 52 
act of child under seven years of age, IV. 

32 , ... ... ... ... 5 * 4 ? 

above seven but under twelve, and of 

immature understanding, IV, 83, ib. 
act of person of unsound mind, IV, 84, 56-61 

act of intoxicated person, IV 85, 86, ... 61 

act done by consent, not intended or 
known to be likely to cause death or 

grievous hurt, IV. 87, ... ... §3 

act not intended to cause death done by 

consent for benefit of a person, IV. 88, ib. 
act done for benefit of child with consent 

of guardian, IV. 89, 64 

of person of unsound mind, ... ib, 

act done for benefit of a person without 

consent, IV. 92,... ... .. 66 

communication made in good faith, IV. 93, 67 

act to which a person i3 compelled by 
threats, IV. 94, and Explans. ■ ... 70 

act causing very slight harm, IV. 95, 71 
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OFFEN OE— continued. 

act done in exercise of right of private 

defence, IV. 96, ... ... 72 

when this right exists, IV. 97-106, ... 72-81 

nnnnatral, XVI. 377, and Explan.,... ... ... 269 

See —■Private Defence. 

OFFICER 

unlawful orders of, do not protect soldier ... ... 45-48 

See— Assault. Insubordination. Mutiny . Punishment. 

OMISSION 

what the word denotes, II. S3, ... ... ... 22 

illegal, when included in the word Act II. S2, 22.212.218. 

offence caused partly by omisson, and partly by act* II. 

36, .. ... 24, 

constituting an abstment, V. 107, 108, ... ... 83.91 

to give information when illegal, ... ... ... 95.130 

to assist a public servant, X. 187,... ... ... 132 

to supply food, medicine. See. ... ... ... 218 

to aid in arrest, ' ... ... ... ... J32 

by public servant to apprehend, XI. 221, 23®, ... 166 

' death caused by illegal, ... ' * , ... 212.218 

See— Agent, Document, Evidence. Owner. Public Servant*. Riot. 
ORDERS 

of officer, when a justification to soldiers ... ... 45-48 

of parent or master, no justification ... ... 48 

nor of husband, ... ... ... ... ib. 

of Foreign Government ... ... ... ... ib. 

of Judge or Magistrate ... ... ... ... BO 

OWNER 

of land not giving Police notice of riot, Sic. VIII. 154,... 108 

of land for whose benefit a riot is committed, his liability, 

VIII. 155, . ... 109 

his agent—liability of in such cases, VIII. 155, ... ib. 


ox 


h'\! 


Kable for nuisances on his land, ... ’ ... ’ 197-201 

tilling, poisoning, maiming, or, rendering useless an, * 
XVII. 429,. 805 


^AJREflT may chastise child... 

'has right to custody of child 
JftMEN TARY REPORTS are privileged-. 



... 833 

... 25 * 

... 856 



jnbex; 

SIS 

PENAL CODE 

Page. 

takes effect from what date, I, 1, ... 
in what places, ib. 9 
as to what persons, I. 2, 3, 4, 
what laws it does not repeal, L 5, ... 
penal servitude, III. 53, 55, 

I 

ib. 

... 1-12 
... 12 

... 27,28 


PERJURY 
See —False Evidence. 


PERSON 

meaning of the wordyll.ll, ... M( jg 

every person liable fox offence committed within British 

India, I. 2 ,... ... ... ... , t# 1 

every person who is liable to be tried in British India 
for an offence committed beyond its limits is subject to 
the Penal, Code, I. 3, ... ... ib. 

PERSONATING 

a soldier, VII. 140, ... ... ... 104 

any public servant, IX. 170,171, ... ... ... 120.121 

another, for the purpose of a suit, XI. 205, ... ... 150 

fraudulent intention not necessary ... ... ib. 

use of assumed name not criminal... ... ib. 

, a juror or assessor, XL 229, ... ... mf9 171 

See —Cheating 

PHYSICIAN, unskilful treatment by v , ... 240* 

PIRACY 

what it is .... ... ... ... f , a u 

admiralty jurisdiction over ... ... ib. 

PLATE 

making or counterfeiting a, for purpose of forging will, or 
valuable security, &c , XVII. 472, ... ... 822 

possessing such a, ib , ... ... ... ib. 

making or countexieiting a, for purpose of committing 

any other kind of forgery, XV1IL 473, ... ib* 

possessing such a, XVI1JL 473, ... % ... 323 

making or possessing a, for counterfeiting trade, or pro¬ 
perty-mark, XVIII, 485, ... ... w 3?8 

See— Forgery* Government Stamp. Trade-marfa 

PLEAS 

to the jurisdiction, #<i ... ... 374 

not guilty, ... ... ... 378 

previous acquittal* ... ... ib. 

conviction, o, ... • i, *»• •»» ib*i 


65 







?oison 

negligence, &c., with respect to, XIV, 284, ... ... 202, 

administering with intent to cause hurt, &c,> XVI. 328.,. 236 

what is an administering ... i,b* 

gee— drug . 

?03gESSI0N 

what amounts to, II. 27 and Explan., ... 20, 

of coining implements what amounts to, ... 174.178 

stolen goods ... .« ... ... 269> 

several persons may have ... ... ... 178 

of stolen goods is evidence of theft ... ... 269i 

what amounts to a, receipt of stolen property... 290 

of immoveable property, how acquiied ... ... 300 

and use of false lgeight oi; measure, evidence of fijaud 184 

JEESIDENOX 

meaning of the ^ord, II. 18* ... ' ... 17 “ 

RESUMPTION 

of Rental capacity in children ... ... 5A. 

adults ... ... 

lunatics ... ... ... - ib. 

of physical papacity for rape ... ... ... 56, 

pf knowledge in a dnjnken man who QOipaita offenqe ... 61 

in favour of innocence ... ... ... 69. 

that every one knows probable result of his apt, 53.61.92.162. 

212.348 

depends on the facets of each case. ... ...212.218, 

of negligence from nature of act done ... Hl 193, 

of theft from recent possession of stolen property ... 269 

See— Intention. Malice. 


REVIOUS ACQUITTAL. 

plea of, ... ... ,..878-382* 

how proved, ••• ... ... ... 882' 

result of plea, when, found against the pitfsoner, ... ib; 


REVIOUS. CONVICTION 

effect of, in inpreasing punishment, III, 75, 
must have been under Penal Code, ib. 

$nd after release from former imprisonment 
form of indictment phasing a ... t# , 

plea of. 

how proved, ... 

; mssutt of plea, when foundi against prisons;. 



••• 89, 

av« *b. 

v*4 it. 

,<* 378-882 
... 382. 

v 4%,; ib. 

«.* 88**9$t 
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Page. 

JfRlNTiNG 

or engraving defamatory matter, XXI. 502 ... 357 

See— Defamation. Obscenity. 

JPBtSONM 

suffering nr aiding escape of, VI. 128,129,130, ...101-102 

PEIVATE DEFENCE 

tlie right of, tV. 96-106, . ... 72-81 

act done in exetcise of the right of, no offence* IV. 26... 72 

when the right of, exists, IV- 97, 98, 99, ... ... 72.73 

against act of public servant, IV. 99, .** — 73 

private person performing public duty, ... ... 77 

'of the bod%> When the tight of, extend* to causing death, 

IV. iOO,... ... ... 74.79 

when only to causing less harm, IV. 101, ... ib. 

how long the right of, Continues, IV, 102, tft. ... 74.80 
Wproperty, when the right of, extends to causing death, 

IV. 103. ,.* 75.79 

when only to causing less harm, IV. 104, ... lb. 

how long the right of, continues, IV. 105, ... 75.80 

innocent person, injured in the exercise of the right of* 

VI. 105, ... . . *» 76 

Culpable Homicide committed in eieessitfe exercise of „ 
u right of, when not murder, XVI. 300, Excep. 3, 220 

tfelVAtte PERSON 

\frRen bound to'arrest, or justified in so doing... ,,.77*132 

tBlVILEGED DOCUlilENTS . 125 

income tax schedules are ilot ... • «. _ ••* ib* 

J?B1VIX*EGED communications 

what are ... •*• — . ...349-357 

diie care and attention necessary ... , ... 355 

PBOPEBTY-MARK 

what is a, XVIII. 479, — — ••• „ 335 

“ using a false property-mark, wnat Constitutes, ivm. 

431 . v —• ••• ••• 326 

rising a false property*inerk with intent, «fee* XVII1.482 327 

co unt erfeiting, in- ? ordinarily naadJty an ot h e r, X VHS. 

483, ... .. -•* > b - 

by publife servant) &e^ 

• XVIII. 414 ... ib. 

possessing die, plate; &c. for counterfeiting, XVtlI.435,... 328 

r a false, possessing with intent 

to nse it, i6. _... ... ib, 

selling goods with felse, knowing, &e., XVIII. 486, ... ib, 


...349-357 
... 355 


*«* 
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PROPERTY-MARK— continued . 

making false mark on goods, XVIII. 487, «*« 329 

on any receptacle for goods, *5. ... ib, 

* making use of suck false mark, XVIII. 488 ib. 

destroying, &c. a, with intent to injure any person, XVIII, 

489, ... •*, *»• *«* ib. 

See— Forgery . Mark. Trade-Mark* 

PROVOCATION. 

when culpable homicide committed under, is not murder, 

XVI. 309, Excep. 1, Provisoes, and Explan., Except. 

4 and Explan., ... ... ..,210.223 

given by public servant in excess of authority ... *220 

must be in proportion to violence used ... ... 221 

by woid sufficient ... ... ... 222 

act must be committed under influence of... ... ib, 

causing hurt on, XVI. 834, ... ... 239 

grievous hurt on, XVI. 335, ... ... ... ib. 

using criminal force on, XVI, 352, 355, 358, and 

Explans.,... ... ...247.249 

See —TnsulL Biot 
PUBLIC 

what the word includes, II. 12,... 16 

PUBLIC JUSTICE 

offences against, XL 191-229, ... ... .. 138-171 

not to be entertained without permission, ... 145 

See —False Evidence. Public Servant. 

PUBLIC PLACE 

what is a, ... .<* ... ... 203 

PUBLIC SERVANT 

who are included in this term, II. 21, ... ... IS 

cannot be prosecuted, for official acts without permis¬ 
sion ... ... ... •*« ...18*115 

defence against acts of, IV. 90, M * ... ... 7$ 

should show his warrant ... ... ... 78 

abetting an offence, V. 116 ... ... , M $$ 

concealing a design, &c* which it is his duty to prevent, , * * 

V* 119, ••• *■» .*• i 93.95 

voluntarily allowing prisoner of State or War to escape*.]. 

from custody, VI. 128, ... ... _. rr /' 101 

negligently allowing prisoner of State or War-to escape., 

' VI. 129,.., 

^fflaalit, &c„ on, while suppressing riot, &o., VIII, .IhL,;, 108 

'agratification, &c, improperly, J3.1$L "' ' J,.' .11* 
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PUBLIC SERVANT — continued . 


Pi on* 


person expecting to be a, taking a gratification, ftc. 114 

abetting the taking of bribes or gratification, IX. 162, 

163, 164, ... 110 

obtaining valuable things for inadequate consideration, &c. 

IX. 165, ... ... ... ... *.* 117 

disobeying directiou of law, with a view to injure any 

one, IX. 165, ... ..* 118 

framing incorrect document, IX. 167, ... ... ib. 

unlawfully engaging in trade, IX. 168, ... 119 

buying or bidding for property, IX. 169, 12(5 

personating a, IX. 170, ... .«• ib. 

wearing garb, or token of, IX-171, ... ... 121 

contempt of the lawful authority of, X. 172-190, ...121-138 

charges of, not to be entertained without sanction, 122 
committed by British subject how cognisable... 122.125 
fines upon British subject for contempt, how levied ... 122 

punishment mhy be remitted on submission ... 126 

absconding to avoid service of summons, &c. issued by, 

X. 172, ... ... ... ... ... 121 

preventing seivice of summons, &c., X. 173,... ... 122 

non-attendance in obedience to order, X. 174, ...123 129 

order must be by competent officer ...124.129 
personal service of, must be proved ... 124 

departure without leave, X. 174, ... ... ib, 

omission to produce or deliver up document, X. 175, ... ib. 
give notice or information to public servant, 

X. 176, ... ... ...126.130 

of an offence committed, ib. and XI. 202, .*.126.149 
furnishing false information to public servant, X. 177 ... 126 

respecting an offence committed, ib. and 

XL 208, ... ...127.150 

refusing to be sworn by, X. 178, .** *,* (M 127 

to answer question of, X. 179, ... 128 

to sign statement before, X. 180, - ... ... ib. 

making false statement on oath before, X, 181 ... ib. 

living false information to make a public servant use his 
** power to the injury of another, X. 3 82, ... ... 129 

resisting the taking of property by lawful authority of* 

X* 188, ... ... ... ... ... 131 

obstructing sale of property by lawful authority, X. 184, ib. 
illegal purchase of, or bid for property offered for sale 

by publio servant, X* 185, ... ... ... ftr* 

obstructing publm servant in discharge of duty, X. 186,..* 132 

omitting to assist public'servant, X. 187, ... ib. 

if aid is demanded, ib. .. w ... ib* 

disobedience to order of, duly promulgated, X. 188, and 

Explain, ... ... ... # ... 133 

effect of magisterial orders, 184 
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SUBtlC SERVANT— continued'. 


U 


threat of injury to public servant, X. 189, ( 137 

to restrain any person from applying to 
public servant for protection, X. 190,.., 138 

disobeying directions of law, in order to screen offender, 

XX# 217, m» ... m. mi 164 

to save property from forfeiture, £4., ... 165 

framing incorrect record or writing, XL 218, — ib. 

to save property from forfeiture, ib. 

making order, &c>, contrary to law, XI. 219, ib. 

keeping person in confinement contrary to law, XI. 220, ib, 
omitting to apprehend, Src,, person accused, &c.,XI» 221, 166 

suffering him to escape, ib., ... ib* 

omitting to apprehend, &c, person sentenced, XI. 232, ib. 

Voluntarily suffering him to escape, ib,, ... 167 

negligently suffering escape of person in confinement, 

XI 223, .. ^ ... t ... ... ib. 

insulting or interrupting a during a judicial proceeding, 

IE 238. 170 

committing culpable homicide by exceeding his powers, is 
not guilty of murder, if acting bond fide, XVI. 300* 
J&xcept. 3, ... ^ ^ £23 

Causing hurt to, to defet him ftom doing bis duty, XVI. 

332, ,i, ... '.. ... 238 

grievous hurt, with the like object, XVI. 333. ib. 
using criminal force towards, &c., XVI. 353, ... 248 

destroying, &c., land-mark fixed by authority of, XVII. 

434, 306 

counterfeiting a prdperty-mark Used by a, XVIII. 484... 327 

making false marks upon goods to deceive, XVIII. 487, 329 

or on a receptacle for goods, ib. ... jh* 

making use of audh a false mark, XVIII. 488, ib 4 

See— Private Defence* 


JftJNCHAYIT 


member of a, may be a Judge, within the meaning of the 
Code, II. 19,(c) ... ... ... ... * U 

may be a Court of Justice, withiu the meaning of the 

Code, II. 20, ^ . 18 

member of a, assisting a Court of Justice is. a a publiif* 
servant, 11.21, . lb. 


JUNISJLMBNT 

* '* t , , ; w 

-when to be under Penal Code, X 3,... ... ■M‘ > 

Wien to be under law of England ... ... ' ,J\ 

lapd? of, otEeadera are Sable, III 3&. >*; ’!.< 

WAmsofMiuv be commuted, whett'aadbsrwfcifcv 


1-2 

8 

27 


28 
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PUNISHMENT— 

transportation for life may be commuted, when, and by 
whom, 55, III- ... ... ... ' , 28 

any sentence may be remitted ... ... ... ib. 

Europeans and Americans to be sentenced to penal ser¬ 
vitude instead of to transportation, HI. 56, ... ib. 

fractional terms of, hoW calculated, HI- 57, ... ... ifo. 

transportation may be awarded instead of imprisonment, 

when III 59, ... ... ... ... 29 

when imprisonment may be partly rigorous and partly 

simple, III- 60, ... ... ... ib. 

forfeiture of property, III. 61 62, ... ... ... 30-32 

fine, IIL 63-70, ... ... ... ... 32-35, 

bow it may be applied ... ... ... ... 32 

limit of imprisonment in default of payment of fine, III. 

65-69, ... . 38 

of offence punishable with fine only. III. 67,,.. ... 84 

within what time fine may be enforced, III. 79 j ... ib, 

mode~of enforcing payment of, ... ... ... 35 

limit of, for offence which is made up of several offences, 

III. 71, ... ... ... ... ... ib. 

limit of, when several offences proved ... ... 36 

where person guilty of one of several offences the Judg¬ 
ment staling that it is doubtful of which, III. 72, ... 37 

solitary imprisonment, HI. 73, ... 3& 

limit of, HI. 74, Ml ib. 

incase of previous cimyiction^UL ^5, ... ... 39* 

quakantinb 

, disobeying rule ofi XIV. 2^1^ ... ^ 1$8< 

QUEEN 

meaning of the w:ord x II, 13, ... ... ... 16, 

QUESTION 

refusing to answer a, put by public servant, when an 

offence, X. 179, ... ... ... 128 

RAILWAY SERVANTS, Act XXXI of 1867, . 

RARE ' 

what amounts to, XVI. 375, ... ^ *♦« 250, 

penetration is sufficient, id, Explanation, ... ... 257 

cannot be committed by a man on his wife, id. E^eepf. 4 

unless she is under ten years of age, id. ib. 

presumption as to incapacity for, in case of children, ... 56.2ff9* 

what amount of consent wiljl be an anawe$ to charge °f» 257, 

must be an intelligent consent, ... ... 258, 

husband may be indicted for uiding, ... ... 259, 

evidence in cases of, ... ... ... ... 258 

* punishment for, XIV, 37,6, 
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BASENESS 


Paqu; 


in making a false charge, which is believed, no offence, 15/ 

* will be defamation,... ... 355 

amounting to culpable homicide, ... ... 92.212.318.240 

endangering life or safety, XVI. 336-335, ... 239 

in medical treatment ... 240 

[RATIFICATION 

changes private acts into acts of State ... 45 

[REASON TO BELIEVE 

meaning of,'II. 26 20.51 

DECEIVING 


property taken in waging war with or making deprBda* 
tion on ally of Government, VI. 127, a .. 

RECEIVIN Gr STOLEN PR OPERTY 


what is ,f stolen property,” XVII. 410, 
must be the identical goods stolen ... ... 

what amounts to Receiving 

by subsequent ratification 
guilty knowledge of theft 
husband may receive from wife ... 

wife may be convicted of... 
how punishable, XVII. 411, 
stolen in dacoity, XVII. 412^ ... \\\ 

from a dacoit with knowledge or belief, ib m ]]] 
habitual, or dealing in it, XVIL 413. 
assisting in concealing or disposing of stolen 
XVII. 414,. ... 

RECORD 


• • a 


»»* 


••• 


property, 


•public servant, framing incorrect, to secure offender, X. 167 
forging a, of Court, of Justice, XVIII. 466,,.. ’ 

See— forgery, 

[REFORMATORY 


juvenile of offenders may be committed, to 
REFUSAL TO PLEAD, effect of. ... 

REGISTER 

forging a, of birth, baptism, marriage or burial, XVIII. 
466, ... aia 

See— Forgery* ' ”' r 

RELEASE 


101 

289 

290 

290. 

291 
ib. 

292 
ib. 

290 

292 
ib. 
ib. 

293 


i 18 
321 


66 

878 


821 , 


fraudulent, of any demand, or claim, XVII 424 
,, Sections421, 422, ... * 

wm ion ' 


i also' 

. 303.301 
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Page. 

REMISSION 

of punishment, III. 54, 55, ... ... ... * 28 

violating condition of, XI 227, . ... 170 

REMOVAL 

to transportation is ordered by local Government ... 29 

from one jail to another,... ... ... 30 

repeal 

Penal Code does not repeal 3 and 4 Wm.IV, Ch 85. 1. 5, 12 

or any subsequent statute affecting: the East India 

Company or their territories, I. 5, ... ... ib. 

or any mutiny act, naval or militaiy, ... ib. 

or any special or local law, ifl.... ... ... 13 

REPEALING ACT, XVII of 1862 . 401 

REPORT 

of proceedings in Court of Justice privileged, ... 35R 

of public meeting not privileged, ... ... 351 

REPUTATION 

forging documents for purpose of huiting another, XVIIL 

469, . 322 

See— Defamation. Forgery. 

RESCUE 

of prisoner of State or War, VI. 130, ... ... 102 

of any person from lawful custody for offence, XI. 225,.., 16ft 
< See— Escape. Harbouring . 

RESERVOIR 

defiling or coirupting water of, XIV. 277, ... lftl 

for agricultural purposes, committing mischief by destroy¬ 


ing, fee., XVII, 430, ... ... . 305 

See— Mischief 

RESISTING 

apprehension of himself for an offence, XI 224 ... 168 

another, XI. 225 ... ... ... 169 

See— Appreh en&io n . 

RESTITUTION of stolen property ... ... ... 270' 

RESTRAINT ... ... .241 

See— <c Wrongful restraint ” 

RETENTION, 11.23, ..... 20 

See “ Wrongful retention” 

RETURN 

from transportation, unlawful, XI. 226, ... ... I7& 

GG 
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REVISION 

pqwer of High Court as u Court of, .. ... ... 3SQ 

cannot reverse finding of fact ... ... 38J. 

ftEWAED 

taking for recovery of stolen property, when an offencr, 

XL 215, ... ... .. ... ... 36J. 

offering, for leturn of property, when an offence ... 1H3 

ELDING 

rash or negligent, showing waut of due regal d for human 

life, &c*, XIV. 279, .191.218 

PLOT 

what constitutes the offence oT, VIII. 14 5, ... ...106,112 

punishment for, VIII. 147, ... ... ... 100 

security after conviction for, ... .. ...113.249 

when armed with deadly weapons, VIII. 148, ... 107 

each person in a liot, guilty of offence committed by any 

other, VIII, 149. ... ... ... ib. 

assaulting, &c. public officer suppressing riot, VIII* 152 10& 

provoking a, VIII. 153,,.. ... ... ... ib. 

not giving the Police notice of, VIII. 154, Mt ... 

person on whose behalf it takes place, his liability, VIII* 

155, ... ... . 109 

liability of his agent or manager, VIII. 156 ib. 
hiring persons tD take part in, VIII. 150, ... ... 3 07 

being hired to take part in. VIII. 1 5 8, ... HO 

harbouring such persons, VIII. 157, ... ... 309 

gee— Affray, Unlawful assembly, 

EIVEK 

navigable, injuring, XVII. 431, ... M . ... 305 

See —M is chief. 

POAD 

destroying or injuring a public, XVII 431, ... ... ib. 

See— Mischief. 

POBBEEY 

what constitutes the offence of, XVIL 39 j0, ... ..*276-278 

actual possession necessary ... ... ... 277 

when theft amounts to, ib* .. ... ib. 

extortion amounts to, ib. ... ... ... ib* 

bond fide claim of title negatives charge of, ... ib^ 

, ^unfehraent for simple, XVII. 392, ... M , 278 

attempts to commit, XVII, 393, ... ... ib. 

causing hurt \ybile attempting to Qommit, 

XVII* 394 ... \ : * ' ib ' 

Mi k u m f Wf»?, - 27 a 
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JOBBERY— continued. 

attempt to cause death, or grievous hurt, 

ib* ... . 

if armed with deadly weapons, XVIL 
398, ... ... t • »* 

belonging to or being associated with a 
gang for, XVIL 401, 

See — Racoity Extortion Pnvate Defence. Theft. 

Safety 

public, XIV. 268. 

act showing want of repaid for personal, XVI, 336, 

337, .r ... r .239.240 

causing grievous hurt by such an act, XVI. 338, ... ^ ib. 

See — Adulteration. Infection* Navigation. Nuisance . Riding. River . 

SAILOR 

See— Assault. Desertion. Insubordination. Mutiny Punuhment. 


274 

ib. 

230 

185 


BANCTfON 


of Government or Advocate General when necessary for 

prosecution ... .. ... ...102.115 

of Coutt when necessaiy ... ...115.122 145,317 


SEA-MARK 

destroying or removing, tac., XVIL 433, ... 306 

exhibiting false, &c-, XIII. 281, ... ... ••• 1^4 

See— Mischief. 

SEAL 

making or counterfeiting a, ivith intent to forge a will of 

valuable security, XVIII. 472, ... ... ... 322 

to commit any other kind of forgery, XVIII* * 
473, ... ^ ... f ... - ih< 

possessing a counterfeit seal with intent to forge, &c. 

XVIlI. 473. ... . 323 

to commit any other kind of forgery, XVIII- 
473 ... ... »•* ... ... ■ih. 

BEAMAN, power of captain tp punish and confine ,..233.242 

See— Jorgery. Government Stamp• 

SECTION , 

what the wotd denotes, II* 50,... ... ... *7 


SECURITY 

to kpcp the peace or after conviction 113.249.280 

See— u Valuable Security 

SEDUCTION 


abducting or kidnapping 
336, 

concealing person 


a woman with a view to, XVI. 
so abducted, XVT. 368. 


259 

m, 
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INDEX, 


Pa bfc. 

SELF-PKESEUVATION 

how for on excuse „* tM 53 

See —Private Defence . 

SENTENCE. 

See— Commutation- Forfeiture* Punishment, Remission. 

SERVANT 

orQueen, who commits offence in Foreign State, I, 2 , 1 

meaning of terra, II. 14, ... ... It; 

charged as abettor of his master ... ... ... 9 ) 

possession of, is possession of the mastei, when, II. 27, 

Explan. ... ... . ... ... 20.26G 

theft by of, master's property, XVII. 381 271.2Gfl 

criminal breach of trust by, XVII, 408 ... ... 288 

who i 9 a servant ... ... ( „ ... ib. 

See —Public Ser vant, 

Service 

breach of contract of, during voyage or journey, XIX. 

490, and Explan. ... ... ...329—335 

immaterial, with whom contract was made, ib. Explan. 332 
to attend on, kc. helpless persons, XIX, 491, ... ib, 

does not include servants hired by the month ... 380 

case of gratuitous engagement... ... ... ib. 

severance of contract , ... ... ... 331 

punishment does not operate as a ... ... ib. 

whether charge negatived by bond fide belief of right 

to quit service.., ... ... ... ib, 

contract in writing to serve at a distant place to which ser¬ 
vant is or is to be conveyed at master’s expense, 

XIX. 492, ... . ./ 332 

not necessarily in one writing ... 334 

what the writing must contain ... 333 

whether verbal acceptance of written oiler sufficient 334 
whether signature necessary... ... ... ib. 

labourer can only be punished once; sttd gumre... 330 
SERVICE OF PR0CES9 

absconding in order to avoid service of summons or order, 

X- 172, .. 221 

preventing service of summons or order, X, 173, ... l&g 

SERVITUDE Penal, III. 53. 56 ... ... ... $7,28 

SEVERAL OEEENCES 


punishment of III. 71, 
appeal'in casB of 
SAL INTERCOURSE 

!x4V”fcaoe of ■ 


... &-S8 
T 38 

„,;258,S4Cr 





525 


Page, 

SHOOTING 

with intent to kill. XVI, 307, ltlu>sir s (c) ... 227 

causing huit by, XVI, 324, ... ... ... S35 

grievous huit, XVI, 326, ... ... ... ib. 

SLAVE 

importing, buying, or selling, &c. a, XVI. 370, ... 255 

doing habitually, XVI. 371, ... ib. 

kidnapping a person in older to make him, XVI, 254 * 

SLIGHT HARM 

act causing, not an offence, IV. 95, ... ...71.26jJ 

SOLDIER 

Carnatic artificer is not a... ... ... ... 103 

person not being, who wears dress of, how punished, VII. 

140, ... ... ... ... ... 104 

how far justified by order of officer... ... ... 45*48 

See —Assault Desertion Insubordination . Mutiny. Punishment. 

SOLEMN AFFIRMATION 

substituted bv law for an o&th is included in the teim 

“ oath, ” II. 51 ... ... ... . 27 

evidence given on, by Christian witness is not indictable.. 141 

SOLITARY CONFINEMENT, III. 73, 74 ... 38 

See— Imprisonment . 

SOVEREIGN 

Of the United Kingdotrt denoted in the Code by the word 

** Queen,” II. 13, ... ... ... Itf 

SPECIAL LAW 

list of those in force ... ... ... ... 13 

meaning of the term, If, 41, ... 26 

offenre extended to breach of, in certain cases... ... 25 

no “ special” is repealed or affected by the Penal 

Code, I* 5, ... ... ••• «*■ 12 

breach of, may be also an offence under Code ... ... 15 

appeal against sentences under. ... ... ... ib. 

abetting breach of, not punishable under code,.. ... 85 

STABBING 

causing hurt by, XVI. 324, ... ... 235 

'grievous hurt by, XVL 326, ... ... ••• ib. 

STAMP, offences as to, JSL 255-263, ... 181—183 

STATE, ACTS OF 

what are, ... ... ... . .*♦ 42—45 

municipal tribunals have no jurisdiction over,..* ... ib. 

become $o by ratification,.. ... ... ... 45 



INDEX, 


SPATE 

offences against the, VL 121-130, ... 90—102) 

can only be prosecuted with sanction of Government 
or Advocate General 102 

STATE PRISONER 

voluntarily allowing public servant to escape, VI* 128, ... 101 

> negligently, doing so, VL 129, ... ... ib. 

aiding escape of, or harbouring him, VI, 130, ... 102 

STATE PROCEDINGS are privileged from production M . 125 

STOLEN PROPERTY 

taking or offering reward for return of, XL 215, 1GL163 

definition of teim, XVII. 410, ... ... M< 289 

dishonestly receiving, XVII. 4 11,412, ... 290—292 

habitually dealing in, XVII. 413, ... ... ... 292 

assisting in, concealing or disposing of, XVlI. 414, ... 293 

may be restored to the ownei, ... ... w 270 

See —Receiving Stolen Propei ty r 

SUICIDE 

Culpable homicide* upon one who voluntarily suffers death, 
is not murder, XVI. 300, Except. 5. Iltustr. ... 2£3 

abetment of, of child, lunatic, or person intoxicated, XVI. 

^05, ... ... ... ... 226 

abetment of, in other cases, XVI. 306, ... ... ib. 

attempt to commit, XVI. 309, ... 223 

SUMMONS 

absconding to avoid, X. 172, ... ... 1# . 121 

preventing service of, X. 173. ... ... ... 122 

disobedience to, X. 174,... ... „ 123 

not an offence if officer incompeteht to issue 124.129 

personal service must be proved ... ... 124 

SUTTEE, what offence is committed by those who aid in, ... 22G 

TAKING away minors, XVI $61, ... 250 

married women, XX. 498, ... ... 342 254 

what is a taking away ... ... 342 

consent of person taken is immateiial , '** 343 

TENANT 

liability of, for nuisance on land, 197-199 

J^LppNTATtl DOCUMENT 

31,... ti. , 4i g'3 
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THEFT 

starvation is no excuse for ... ... 03 

definition of the offence, XVII. 378, and E.xpldns.^ , ... 2 60 

can be of moveable property only, xb . . . ... ib f 

that which is fixed becomes moveable when severed ... ib). 

what amounts to a moving , ... 260 268 

absence of consent sufficient ... ... ... 263 

consent may be implied ... ... 260 

effept of wife’s consent ... ... 262 

permanent deprivation not required... ... ... itv 

dishonest intention necessary ... ... ... 263 

personal benefit not necessary ... ... 261 

bond fide claim of light negatives dishonesty... 263 

must be from person in possession .. ... ... 2 60 

what is possession ... ... 26 6 

not necessarily from tl\e owner ... il( 264 

paay be committed by the owner ... ... ... 2 60 

cases of husband and wife ... ... 264 

where possession obtained by trick ... ... ... 2 57 

none, when possession rightful .. ... ... ib. 

or property parted with ... ... ... 268 

recent possession xs evidence of ... ... 269 

jestitution of stolen property . . ... ... 270, 

punishment for, in ordinary cases, XVII. 379, ... 262 

if in building, tent or vessel, XVII. 380, ... 270 

not cognisable by head of village ... 271 

by clerk or servant, XVII 381, ... ib. 

after preparation for causing death, XVII. 

382,. 272 

when it amounts to robbery^ XVJI. 390, ... ... 276 

belonging to a gang of persons associated foi;habitual, 

XVII. 401,... 280 

See— Dacoity . Extortion . Robbery,, 

THREATS 

acts done under, when no offence, IV. 94, and Explans.,... 70 
of injury to public seivant, X, 189, ... ... 137 

to restrain any person from applying to public 
servant for protection, X. 190,... ... 138 

See— Extortion . Intmidaiioru 

THUG 

who comes under the denomination, XVI. 310, ... 228 

punishment for being under a, JCVL 311, ... ... ib. 

TITLE, bond fide claim pf 

no excuse for an unlawful assembly, ... ..,105.112- 

negatives a charge of theft 263 

or extortion .. 274, 
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INDEX, 


TITLE— pQnthwed. 

or robbery ... ... ... 277 

or breach of trust ... ... 287 

when ati answer to charge of criminal trespass... 310 

TORTURE 

in order to extort property, XVI. 327, 329, ... >..230.237 

to constrain to illegal act, £5., ... ... ... n>. 

to extort confession, XVI. 330, 331, 237 

or restitution of property, ib , ... M< {\ }m 

TRADE 


public servant unlawfully engaging in, IX. 1G3, 
who are forbidden to 

TRADEMARK 


what is a, XVIII. 478, ... 

11 using a false trade-maik,” what constitutes, XVIII. 480, 
need not be similar to real trade-maik... 
fraudulent intention essential ... 

evidence of this 

using a false trade-mark with intent to deceive, X VI11,48 2* 
counterfeiting a, ordinarily used by another, XVIII. 483^ 
counterfeiting mark used by public servant to denote the 
maunfacture, 8pc- of property, XVIII. 4^84, 
possessing die, plate, &e. for counter felting, XVIII. 485, 
possessing a false, with intent, &c , %b . 
selling goods with false, knowing, See , XVIII. 48G, 
making false maik on any goods, XVIIf. 487, 

leceptacle for containing goods, 16 . 
making use of such false maik, XVIII. 488,.,. 

See— Poigery* Ma?Jc Property-mar/c, 

TRANSLATOR 


framing incorrect translation, to injure, 1^. 1G ( 7, 
sworn, translating falsely, is guilty of giving false 
evidence,” XI. 191, Illustr. 

See— Evidence, 


TRANSPORTATION 

place of, not to be specified by Court, 

to be appointed by Governor-General 
sentence of life for, may be commuted, III. 55, 

European or American to be sentenced to penal servitude, 
instead of,, III. 5G, ... ... ... J 

fractions, of terms of, how to bo calculated. III. 57, J. 
persons sentenced to, how dealt with until transported 
■( III. 58, ... ... ... 

awarded, instead of ijnprisonmetrt when, 
on . a ' c Amulative senteaoe 


feom,3y 22,6, 




119 

120 , 


325 

if). 

ib. 

328 

ib, 

327 
ib. 

Hi. 

328 
lb. 
ib. 
ib. 

329 
ib. 


1I& 

139 


29* 

ib. 

28* 

ib. 

ib. 

ib, 

29, 

ib. 

170 
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trUspass 

See —Criminal Trespass• 
TRUST 

definition of 

implied, 

voluntary 

See —Breach of I'ru&t. 


Page. 


...308-316 


... 285 

... ib. 

286 


ib. 

ib412 

ib. 

107 


UNLAWFUL ASSEMBLY 

what constitutes an, Till, 111, and Explain , ... 105.110 

acts of, when they amount to waging war ... .. Ill 

member of, who is, VIII. 14.2, ... — ••• 1^® 

punishment for being, VIII. 143, ... ... i\f\ 

if armed with deadly weapons, 

VIII. 144, ... ib' 

if- it, has been ordered to' dis¬ 
perse, VIII. 145, ib. 

when members of, are guilty of " rioting,VIII. 146 ... ib.112 
punishment for rioting, VIII. 147, ... ... J b. 

if armed with deadly weapon, VII. 148, ... 107 

each member of. guilty of any oftence committed, VIII- 

149, ... ... . , ...107.112 

joining, &c„ an assembly of five or more persons after it 

has been ordered to disperse, VIII. 151, and Explan., 107 
assaulting, &e., public officer when suppressing, VIII. 152, ' IJ>8 
wantonly provoking rioting, VIII. 153, ... .** ib. 

owner of occupier of land not giving police notice of, 

VIII. 154, ... . - .lb- 

punishment of person for whose benefit riot takes place, 

VIII. 155. , ... — • *P 9 

liability of agent, &c., of owner or occupier of lands res- 

pectmg which the riot took place, &c., VIII* 156, ... ib- 

hiring, &c. persons to take part in, VIII. 157, * ... 107 

harbouiing, &c. persons so hiied, VIII. 157,..* ... „ 109 

Ticing hired to take part in, VIII. 158, ... ... HO 

when it becomes an affray,VII1.15 9,150 ...110413 

after conviction security may be taken ... • 113 

See— llioting . 

UNNATURAL OFFENCES. 

their punishment, XVI. 377, ijxplan. 259 

threatening to charge another With ... •»» 275 


.. . 109 

3- 

. ib. 

107 
. 109 

. ' no 

110413 
- H3, 


VALUABLE SECURITY 

what the term denotes, IT. 35, ... ... ... 22 

procuring the making, alteration or destruotioiTof, by 

cheating, XVII. 420.. * ... 301 

forging a, XVIII. 407, . •** ... $SL 

67; 
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VALUABLE SECURITT— continued. 

making or counterfeiting seal or plate for purpose of forg¬ 
ing a, XVIII. 467, .. ... .« 

possession material with such counteifeit mark or device, 

&c. a ib. 

possessing a forged, XVIII. 474, ... # ***, 

counterfeiting, &c- device used for authenticating a, 
XVIII. 475, ... •*; — 

destroying, &c. or secreting a, XVIII. 477, »»« 

See— Forgery.. 

VARIANCES 

when immaterial 

when amended, ... 

VESSEL 

what the word denotes, II. 48, 

rash or negligent navigation of a, XIV 280,... ... 

over-loading a, carrying passengers for hire, Alv. 
theft in a, XVII. 380, ... — 

committing mischief on a decked vessel of 2u tons, Xvli* 

437 ... ... „« ... ... 

if by using fire or explosive substance, XVIL 438, 
running a, ashore to commit theft, XVII. 439, 

See—Navigation. 

VILLAGE 

magistrate cannot issue summons in case over which 
he has no jurisdiction ... ••• 

head of, bound to inform against criminals, ... 

VOLUNTARILY 

* meaning of the word, II. 39, ««. *** 

WAGING # WAR 

against the Queen, VI. 121, ..4 

evidence of, ••• •« 

preparation for, VI- 122, **• 

concealment of design of, VI. 123, ... 

against Asiatic powers in alliance, &c», with the Queen, 

VI. 125, ... ••• # ••• w *** 

committing depredation on power in alliance with Go¬ 
vernment, VI. 126, ... ... _ ... *** 

receiving property taken in such waging war or depreua-* 
tion, VI. 127, ... *** 

'***"■ ^ate Prisoner* W*aglng War, 

}USE KEEPER 

ttrust by, XVII. 407, > *•* 4*4 ^ v ^ 'k 4f4 


Pag*. 



322 

ib. 

323 

S24 

ib. 


367 

ib. 

26 

194 

ib. 

270 

307 

ib. 

ib. 


124 

130 


25 

96 

96-9$ 

100 

ib. 

ib. 

J01 

ib. 
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waPer 

corrupting or defiling public spring or reservoir, XVI. 877, 191 

WEIGHT 

false, using a, XIII. 864,265, ... ... ' v ... 184 

is evidence of fraudulent intent ... lb, 

being in possession of, with knowledge and intent, &c., 

XIII, 266,... # ... ... ... ... ib. 

making or selling with knowledge, &c., XIII. 267, ... ib. 

V 

WHARFINGER 

breach of trust by, XVII. 407, ... ... 287 

WHIPPING ACT VI of 1864, . 431 

WHIPPING 

cannot be inflicted for a mere attempt to commit a crime 
punishable with whipping ... _ ... ... 365 

unless in case of attempt to commit robbery ... ib. 

in case of simultaneous conviction for several offences 432 


WIPE 


harbouring husband commits no offence, VII, 136, Except, 

XI. 212, Except. 216, Except, ... ^ ... 104.159,164 

not excused for acts committed by coercion of husband 48 

evidence of, admissible against husband, *•• •a. 99.128 

rape.may be committed on, by husband, if under ten, 

XVI. 375, ... ... *t* ... 267 

hpsband may be convicted of aiding in rape on, ... 259 

cannot steal from husband, ... . 4 . . . 264 

whether husband can steal from her ? ... ... ib. 

giving husband’s goods to paramour fl ..262.264 

criminal breach of trust by *** **? ... 284 

receiving stolen property ... ... 392 


WILL 

what the word denotes, II. 31, ... ... ^2 

forgery of, XVIII. 467,... ... ... **. 321 

making or possessing counterfeit seal or plate with 

intent to commit, XVIII. 472, ... ^ ... 322 

forged, having possession of, with knowledge and intent 

See., XVTIL 474, ... »«• ... *•«, 323 

counterfeiting a device or mark for authenticating a, 

XVIII. 475, . 324 

possessing material with such device or mark, ib: ib. 

fraudulent destruction/cancellation, See. of, XVIII, 477* ib. 
committing mischief as to, ib. ib. 

Sec— 
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WITHDRAWAL 

of certain charges allowed before committal 
not after committal, 
differs from compounding a, charge..« 

WITNESS 

must answer criminating question*,., 
punishable for answering falsely ... 
privilege of, as to defamation 
when a Christian, must be sworn ,,, 

WOMAN 

meaning of the word, II. 1,0, 

referred to in Penal Code though “ bp” and its deriva¬ 
tives are used, II. 8, ... ... , ... 

See— Abduction* Adultery. Insult t Marriage. Married 
Woman . Uujpe* Seduction, 

WORSHIP 


Paqju 

163 

ib. 

ib. 


142 

ib. 

855 

141 


10 

ib. 


injuring or defiling plqpq of, with intent, &q., XV. 295, 
religious, disturbing assembly performing, XV. 296, 
WRONGFUL CONFINEMENT, 

What it is, XVI, 339, 340, 
justification of by Captain of ship ... 
punishment, for, in ordinary cases, XVI. 342 

where confinement is for three or more days, 

xvi 343, . ... 

where for ten or more days, XVI. 344, 

Where confinement subsequent to issue of writ 
for liberation, XVI. 345, 
where confinement is secret, XVI. 346 
where it is for purpose of extortion, &c*, XVI. 

347, ... ... ... v.. 

where it is for purpose of extorting a confession, 
8&o., XVI. 348, 

assault in attempt wrongfully to confine, XVI. 357 


WRONGFUL DETENTION 
eifeet and meaning of, II. 23, 
WRONGFUL GAIN 

meaning of the term, II. 23, 
WRONGFUL LOSS 


' what the term means, II. 23 
See—Cheating. Mischief. 


)NGFUL RESTRAINT 




of the term, XVI. 339* .... 

h fihttntafog^a private way is, not, U., JSzatpt< % ... 

XVI 1 340, 

it ' *tjl ‘ » 


208. 

ib. 



243 


ib. 

lb, 

ib, 

ib. 

244 

ib. 

249, 


20 , 


ib. 


ib. 


241 

ib. 

ib. 


iron, 


IraosGicL ront*isT-(«w. 

punishment for, XVI. 341 
may be compounded . 

WRONGFUL RETENTION 
effect and meaning of, II. 23, 

TEAR 

what the word means, TI. 49, 

ZEMINDARS 

bound to arrest and inform against offenders 
m Madias cannot summon tenants... 
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OF ABETMENT, 








CHAPTER YI.—OFFENCES AGAINST THE STATE, 
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OFFENCES RELATING TO THE ARMY AND NAVY. 
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CHAPTER VII.—OFFENCES RELATING TO THE ARMY AND NAVY— (continued 
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OFFENCES AGAINST THE PUBLIC TBANQUItLITY 
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8 OFFENCES AGAINST THE PUBLIC TRANQUILLITY. 
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Magistrate 
of the Dis¬ 
trict or 

Subordi¬ 
nate Ma¬ 
gistrate of 
1st Class. 

do 

do 

do 

t 

do 

Any Magis¬ 
trate 

6. 

PuniBliment under the Indian 
/ Penal Code, 

Fine, 

do. 

Imprisonment of either description 
for 6 months, or fine, or both, 

do. 

Imprisonment of either description 
for 2 years, or fine, or both. 
Imprisonment of either description 
, for 1 month, or fine of 100 Ru- 
' pees, or both. 

5. 

Whether bail¬ 
able or not. 

Bailable. 

do 

do 

do 

do 

do 

4 

Whether a 
warrant or a 
summons shall 
ordinarily is¬ 
sue in the first 
instance 
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Whether the 
Police may ar¬ 
rest without 
warrant or not. 

Shall not arrest 
without war¬ 
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, without war- 
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Shall not arrest 
without war- 
lant. 
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CHAPTER IX.—OFFENCES BY OR RELATING TO PUBLIC SERVANTS— (continued.) 


10 CONTEMPTS OF THE LAWFUL AUTHORITY Or PUBLIC SERVANTS. 
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CHAP. X.—CONTEMPTS OF THE LAWFUL AUTHORITY OF PUBLIC SERVANTS— (continued.) 


12 contempts of the lawful authority of PUBLIC SERVANTS. 
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do do Simple imprisonment for 3 months, do 

or fine of 500 Rupees, or both. 

Warrant. do Imprisonment of either description Court of Ses- 

fbr 3 years, or fine Or both* sion, or 
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or fine of 200 Rupees, or both. 
Simple imprisonment for 6 months, 
or fine of 500 Rupees, or both. 
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FALSE EVIDENCE 1X0 OFFENCES AGAINST PUBLIC JUSTICE, 




FU,SE KWPENCE AND OFFENCES AGAINST PUBLIC JUSTICE. 15 
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CHAPTER XVI.—OFFENCES AFFECTING THE HUMAN BODY— (continued.) 
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CHAPTER XVI.—OFFENCES AFFECTING- THE HUMAN BODY-( continued.) 

Of wrongful Restraint and wrongful Confinement* 
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CHAPTER XVII.—OF OFFENCES AGAINST PROPERTY— {continued.) 
Of Robbery and Dacoity —( continued ) 
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CHAPTER XVII.—OF OFFENCES AGAINST PROPERTY— (continued.) 
Of Fraudulent Feeds and Ftsposilions of Fioperty —( continued.) 
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CHAPTER XVTI—OF OFFENCES AGAINST PROPERTY— (continued.) 

Of Mischief-—(continued,') 
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CHAPTER XVII.—OFFENCES AGAINST PROPERTY -(continued.) 
Of Criminal Tretpan — (continued.) 


OFFENCES AGAINST PROPEBTV, 








ofrfrjfcNCtas Against pbofIebty. 



'S 


o 

T3 


O 

H3 


u 

1 

ffl 


»§ 


o 

TJ 


•§ 


■§ 



gist rate of 
1st Class. 
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CHAPTER XVIIL—OF OFFENCES RELATING TO DOCUMENTS AND TO TRADE OR 

PROPERTY-MARKS —(con timed ). 

Of Ti'ade and Property-Maries. 


54 


OFFENCES R 






CRIMINAL BREACH OF CONTRACTS OF SERVICE. 55 




CHAPTER XIX.—OF THE CRIMINAL BREACH OF CONTRACTS OF SERVICE —(continued 


oFrRSrFS RPLATtNtl TO MAHRIAUK 







OP CMHISA1 INTIMIDATION, INSULT, AND ANNOYANCE. 5? 



28 



CHAPTE R XXII.—OF CRIMINAL INTIMIDATION. INSULT, AND ANNOYANCE— (continued:) 
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